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ART. L— LORD DERBY'S POLICY AS TO LAW REFORM. 

It was said of some unconscionable beggar, who pnt in his 
claim for every thing, that if England and Ireland were 
granted to him he would still ask for the Isle of Man as a 
potatoe garden. We fear that we may be looked upon as 
little better, when we say that, having been freely accorded 
all that we required, we still continue dissatisfied. Two 
rival Governments are quarrelling which shall have Law 
Reform and Law Keform measures. Queen, Lords, and 
Commons, commend them to the favourable notice of the 
Public: on all other subjects it is permitted to people to 
have two opinions ; doctors may differ ; but on Law Reform, 
and more especially on our own particular proposals, it is 
considered an affront to the human understanding to do any 
thing but to give to them at once a willing assent. Surely, 
then, we ought for once to be content. But we still have 
our misgivings. '*Woe unto us when all men shall speak 
well of us." We may be killed with kindness, and we are 
disposed to require some true friend to give us some certain 
evidence that we are not in a dream. 

Let us see what three short months have done in the wjiy 
of promise: let us consider what covenants we have for 
further assurance. 

On the 3rd of February, Queen Victoria thus declared 
her royal will from the throne : — 

"The improvement of the administration of justice in its 
various departments has continued to receive my anxious 
attention ; and in furtherance of that object I have directed 

VoL-XVL— May, 1852. B 



2 Lord Derbrfs Policy as to Law Reform, 

Bills to be prepared founded upon the Reports made to me 
by the respective Commissioners appointed to inquire into 
the practice and proceedings of the Supreme Courts of Law 
and Equity : as nothing tends to the peace, prosperityy and 
contentment of a country more than the speedy and impartial 
administration of justice, I EAENESTLY BECOMIilEND these 

MEASURES TO YOUR DELIBERATION." 

And forthwith "these measures" were produced. In the 
House of Lords the Lord Chancellor (Truro) brought in the 
Common Law Procedure Bill, which was sent to a Select 
Committee, and opened the whole question of a new Code of 
Common Law Procedure. In the House of Commons the 
First Report of the Chancery Commissioners was laid on the 
table, and notice was given of a Bill founded on its pro- 
visions. The whole Bill could not be at once produced ; 
but it transpired that by a section of it, it was proposed that 
the Masters' Office should be abolished, and that this section 
had been prepared. The Report, of which something more 
will be said in this Number*, recommended the complete 
adoption of the Judge-Master principle, promised in a subse- 
quent Report a full consideration of the whole question of a 
"fusion" of Law and Equity, and fully admitted the 
necessity of enabling every Court to give complete justice 
in the matters brought before it, without having recourse to 
any other. " It is obviously most desirable," they say, 
" that in every case the Court which has the cognizance of 
the matter in dispute should be able to give complete relief. *' 
{Report, p. 2.) 

These sentiments, wherever they had come from, would 
have merited great attention ; but proceeding from the 
persons who signed the Report, they are felt to be conclusive. 

After this Report, it may still be said that the Judge-Master 
scheme is impracticable; but practical men recommend its 
adoption. It may still be said that it is impossible for 
Judges to work out their decrees ; but Judges have not only 
signed the Report, but declare they are willing to act as 
Judge-Masters. It may still be said that the scheme is 

» See Art. VI. 
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destnictiTe to the Bar; but barristers, as well junior us 
senior^ report in its favour. The scheme only wanted one 
other recommendation, that of eminent and disinterested 
laymen; and they too have signed the Report. Here we 
haye the names of the Commissioners; and it would be 
difficult, perhaps impossible, to select ten names which col* 
lectively carry so much weight with the Profession and the 
Public as the following : — 

JOHK ROMILLY, M.R. Or. J. TCKNEB, V.C. 

James Parkeb, V.C. J. R. G. Grahak. 

J. W. Henley. Wm. P* Wood. 

RlGBABD BSTHELL. ChARLSS CROliPTON. 

W. M. James. 

Such were the fruits of the first week of this Session ; and 
we might add a long list of other Law Reforms ; some of 
which are only second in importance to those to which we 
have alluded — which burst into bloom in the first fortnight 
of the Session. But on the 20th of February, as every one 
knows, the Ministers, who thus commenced the work, were 
in a minority, and left the harvest to be reaped by other 
hands. On other subjects a change of policy was possible ; 
but as to ** these measures," so graciously announced on the 
3rd, the end of the month, though it brought change of men, 
brought no change of opinions. On the contrary, from the 
Prime Minister to the most hmnble official who declared his 
political opinions, all gave in their complete adherence to 
Law Reform. With respect to these 

*< each measure has its brother, 
And half the platform just reflects the other." 

We shall cite a few of these opinions, and many more 
might be given. 

The Earl of Derby^ on the 27th February, 1852, in ex- 
plaining the intentions of his administration, pledged himself 
to support, " avoiding unnecessary party questions, measures 
of legal reform for simplifying and improving the administra- 
tion of law and justice, measures which the country had long 
called for*" (Hansard, vol. cxix. p. 900.); and declared that 
the Lord Chancellor, " when he had taken his seat, would 

b2 



4 Lord Derby's Policy as to Law Reform. 

apply his vigorous powers of mind to the consideration of 
that subject, and the promotion of those objects tohich were 
recommended hy the Chancery Commissioners in their Report^ 
(P. 914.) 

Accordingly, the new Lord Chancellor (St. Leonards) 
lost no time, on taking his seat, in declaring his intentions 
on this subject. On March 12th, he said, " There never was 
a time when a man who had the reform of the Law at heart 
had a better opportunity than the present of carrying his 
views into effect. It was not only that the cause of Law 
Reform was supported by the general opinion out of doors, 
and by the nation at large, but, even within the Parliament, 
on this subject, there was no division of parties." {Hansard, 
uhi sup. p. 694.) 

And then as to "these measures,** "though the Government 
did not originate them, assuredly this credit he might take 
for the Government, that he believed no set of men ever 
existed who were more warmly disposed to facilitate, or more 
anxious to carry into execution, measures /or a reform, not 
only of our judicial institutions and proceedings, but of the 
laws which affected property, and which, in affecting property, 
affected the happiness and the home of every manJ^ 

This was very good ; and then his Lordship went on to 
allude to particular measures to which we shall hereafter ad- 
vert. The members of the new Government in the House, of 
Commons were not less explicit or emphatic. Let us see 
what the leader of that House, the Chancellor of the Exche- 
quer, said on his re-election at Aylesbury, on the 12th of 
March : — 

''There is a strong, I would almost say, a passionate feeling 
among the people of this country at present for a reform of the 
Court of Chancery. ( Cheers^ and cries of * bravoy and * thafs 
right.') The Repoit of the Commission appointed to inquire into 
the state of the Court of Chancery was laid upon the table of the 
House of Commons when Parliament met. The most eminent 
lawyers were members of that Commission, and were assisted by 
two eminent laymen, members of the House of Commons, Sir 
James Graham and a distinguished colleague of mine in the 
Government, the President of the Board of Trade. The recom- 
mendations of the Commission were of the most sweeping cba- 
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racter, and if tlicj were carried into effect, tliat Old Man of the Sea 
that has so long pressed upon the back of the English people would 
be removed for ever. Hemember that the recommendations of 
that Commission were so sweeping, that the whole of the Masters' 
Offices, which have been so long the pest and torment of the Eng* 
glish people, would cease to exist. The late Government left us 
110 bill nor any evidence that they intended to act upon the sweep- 
ing recommendations of that Commission. / announcCy without 
reserve^ that it is the intention of the present Government to act 
upon those recommendations. But if Parliament is dissolved, this 
Chancery reform must be given up." — Times, March 13. 

• Here then the Chancellor of the Exchequer told us that 
the Government waa determined, in the present Session of 
Parliament, to abolish all the offices of the Masters in Chan- 
cery, and to carry into complete effect the recommendations 
of the Commissioners. We think Mr. Disraeli was mis- 
informed when he said that the late Government left no evi* 
dence that they intended to do the like> because^ although 
Lord Chancellor Truro expressed at one period some doubt 
upon the pointy yet the Solicitor-General (Sir P.Wood), after 
that doubt so expressed, gave notice that he would bring in 
the Bill. But the main point to which we would refer is, 
that Mr. Disraeli pledged the present Government to adopt 
the whole of the recommendations of the Commissioners. 

Nor was Lord Derby's Attorney-General less emphatic on 
the subject of Law Beform, which is the more important, as 
Sir Frederick Thesiger has never taken a very prominent 
part as a Law Reformer, although we are indebted to him 
for much useful and steady support.^ But on the 5th of 
March^ on his re-election for Abingdon, we find this eminent 
person making the following declaration : — 

" You are aware that from one end of the country to the other 
there has been a general cry raised for reform in our Coui*ts of 
Chancery. (Hear.) The enormous expense, the great delay in 
the proceedings in these Courts amount in many cases to an abso- 
lute denial of justice. (Hear.) I am perfectly satisfied .that one 
of the first measures which will be proposed in Parliament'^ one 

' We must particularly allude to the valuable aid which he gave under Sir 
Robert Peel*s Government to the passing of that most servicenblf m^asurei the 
Outetanding Terms Act, 8 & 9 Vict. c. 112. 

B 3 



6 Lord Derby's Potioy as to Law Reform^ 

that will be of immense benefit to the country, will be a reform in 
the Court of Chancery^ which will be carried out, I believe, in a 
moflt satisfactory manner under the superintendence of the Lord 
Chancellor. (Hear.) With respect to our Courts of Common 
Law, the access to them has been for some time prevented by the 
enormous expense with which our proceedings are beset; and 
when the threshold of the Court has been crossed, there are tech- 
nicalities which have grown up in the course of time which 
embarrass the proceedings with enormous expense, and which 
sometimes are the occasion of deciding cases, not upon the merits, 
but upon some mere formalities and technical objections.^ Now^ I 
believe it is desirable, for the sake of our country, that our Supe- 
rior Courts should be brought into such a state that suitors will 
gladly resort to them, that justice may be administered cheaply 
and speedily ; and it is a necessary, main hold upon the affections 
of the people to have justice administered in such a way as the 
firmest security for the maintenance of our Constitution. Now this 
is another of the measures which mtist necessarily he interrupted 
by the opponents of Lord Derby if they compel him to appeal to 
the country ; and I ask every true patriot, and every one really 
desirous of the welfare of his country, considering the peculiar 
circumstances under which the new Government has been formed, 
whether you consider it fair and reasonable any impediment 
should ^xist in carrying out these measures.'* — Times, March 6. 

So that we see ** these measures" were prominently brought 
forward by all the leading members of the present Govern- 
ment, and it was distinctly held out to the public, that if 
possible, they should become law in the present Session of 
Parliament.^ 

We are not aware that the new Solicitor-General has 
dwelt particularly in any of his election addresses at Harwich 
on Law Reform ; but Sir Fitzroy Kelly is known to the 
country as a useful Law Reformer ; and we shall indeed be 
surprised if he is less forward than the Attorney-General in 
acting on his former professions, on the subject, and in for- 

* At a dinner given by the Goldsmith's Company to her Majesty's Ministers 
on the 17th of April ; the Attorney- General reiterated these opinions. 

' The Quarterly Review for March, 1852, gives an abstract of Lord Derby's 
** full and fearless explanation of his position, his immediate objects, and his 
ithiniate policy ;** and«states that he would endeavour to execute two measures 
announced by his predecessors, one already before Parliament — the military 
defences of the country, and the other, not less desirable, Law^ and especiulli/ 
Chancery Reform, (P. 581.) 
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warding the views thus alluded to by his colleagues ; and to 
him indeed we look for the most hearty and valuable assist- 
ance. With assents so cordially signified to them by Minis* 
ters past and present, what then could be desired ? Simply 
this, that Acts should he passed. But as to this^ some 
doubts and diflSculties have arisen as to which we would 
fain see a solution. 

And now we fear, if we have any readers who look upon 
these matters through the medium of party, we are about to 
lose their sympathies and adherence ; but on these important 
matters we will frankly confess we look beyond the narrow 
domain of party, and fix our view upon something more clear 
and distinct. At a time when all parties are agreed in these 
reforms-:- when the public are anxiously awaiting them — we 
shall indeed be disappointed if we do not enjoy the benefits 
which they will confer. They can now be carried ; but who 
can speak for future parliaments ? All parties are now agreed 
as to them ; but how long may this unanimity last, and how 
long may it suit the interests of party to preserve it ? We 
tremble for the result if we lose the present fistvourable 
moment. 

We must avow that we cannot bring ourselves, in the 
short worldly span permitted to us, to indulge in those keen 
party feelings which seem to actuate many whom we other- 
wise regard and respect. We cannot bring ourselves to feel 
either the bitter hostility or the entire devotedness to this or 
that set of men from the mere circumstance of their sitting 
on the right or left hand of the Speaker. We may possibly 
diminish, if not entirely forfeit, any influence that we may 
possess by this avowal; but we cannot refrain from thus 
making it. Our prejudices run in favour of those who will 
support our favourite measures, and against those who thwart 
them, and here probably we are bigoted enough. At present 
all parties seem disposed to help us, and we will gladly sup- 
port any Minister who can and will do this. We cannot 
bring ourselves to quarrel with Jiny friend to Law Keform, 
and it is only unfaithfulness or dislike to that cause that we 
are disposed to complain of. Mere general professions will 
not serve our purpose ; but if our children are well nourished, 

B 4 
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we shall uot raise any objectioii as to the coh)ur of tlie nurse. 
Considering the great interests at stake^ we cannot consent 
to risk them on any thing but their own merits. We may 
wish well personally to this or that set of men, but a full and 
complete adhesion to the Keform of the Law involves a 
policy which will invigorate the whole country, and develope 
all its resources. It will increase the wealth of the prince, 
and bring plenty to the cottage. 

If this should be the policy of the Government, it should 
be equally the policy of the Profession ; and we rejoice to 
find that it is felt to be so by so many amongst us. We 
have for some time considered it our duty to warn the lawyer 
of the times which are about to come. He was never in so 
much peril as now, for the feeling against the abuses of the 
Law might easily be directed against himself, even if it has 
not already taken this turn. Nothing but the idea that the 
Profession is now acting heartily in unison with the Public 
in promoting the necessary reforms in the Law can save the 
Profession from measures directed against itself. We need 
not go far for evidence of this feeling, which, we feel, per- 
vades society at the present moment. Whether we turn to 
the pages of any popular novelist ^ or take up any agricul- 
tural newspaper*, we find the attorney, his habits, and his 
charges, held up to public odium. This can only be met in 
one way : by showing that the Legal Profession is bent on 
employing its knowledge and acuteoess in the service of the 
Public, by adapting the legal institutions of the country to 
present times and uses. This is ^ow the true policy, as we 
believe it is the true interest, of the Legal Profession. We 

' * Bleak House, by Charles Dickens, 1852. March — May, Nos. 1 — 3, 
passim. In the great cause of Jarndyce v. Jarndyce the judgment will be for 
the public, 

'^ " It ought to be enough, surely, after encountering the expense of abstracts 
of title, answering objections thereto, verifying same, drawing deed of convey- 
ance, making fair copy, copy to keep, drawing case for counsel's opinion, fee 
therewith for ditto, without, in the event of another transfer being necessary, as 
frequently happens in mortgages, having to go through all this expensive and 
vexatious course a second, a third, or a fourth time, as is the case at present ; 
as great a disgrace as it is a curse to this lawyer-ridden country.**— Groan* &y a 
Country Gentleman, Gardener's Chronicle^ April 3. 1852. 
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think Ihc Bar are now fully alive to this demand. In the 
approacdiing election it cannot be said they have shown any 
unwillingness for the public service as candidates for seats in 
the Legislature. On no former occasion has there ever been 
such an array of legal talent placed at the disposal of the 
electors, and we are happy to find almost everywhere a 
steady avowal of Law Reform principles. Indeed^ at the 
present time a lawyer who is not also a Law Reformer would 
stand but a poor chance of being returned. This takes the 
sting out of his unpopularity. We trust that the other 
branch of the Profession will not be less desu-ous of pro- 
moting these views. With many of the most enlightened no 
assurance of this sort is necessary. They are some of the 
most efficient and useful Law Reformers of the day. This is 
sufficiently shown by proceedings in Parliament and else- 
where ; but there are many attorneys^ we fear, who still cling 
to another course ; some from mere prejudice, some, perhaps^, 
from mistaken views of their own interests. This we shall 
seriously regret for the sake of the Profession ; being satis- 
fied that it can only be saved from contempt and destruction 
by a hearty adoption of large and liberal Reforms in the 
Law. 

We cannot, indeed, but feel amused at the shortsightedness 
of some who, complaining of the deplorable state of the Pro- 
fession, would throw the blame on the recent reforms in the 
Law, instead of tracing il to the state of the Law itself and 
its procedure, which deter and frighten suitors from entering 
a court of justice, or havmg any dealing with the lawyer.* 



» We find the following in the " Legal Observer" for April 10. 1852, which is 
only important as representing the opinions of the Incorporated Law Society. 
** All the circuits have now concluded, and concurring accounts represent that 
nearly in every instance the number of civil causes for trial at the circuit 
towns luive fallen decidedly short of the usual average. The transition state has 
continued long enough to inflict incalculable injury upon the Legal Profession, and 
great evils upon the general community. In the present temper of Parliament, 
it is in vain to expect any important measure of legal improvement will obtain 
adequate attention or consideration,** It is quite true that the temper of Parliament 
is adverse to the Profession, and this, so far from being mitigated, will become 
more fierce, and can only be changed by an alteration of the policy of the Profes- 
sion with respect to Law Reform. Confessedly, the anti-law reform policy has 
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Nothing is so calculated to exasperate the Public against 
the Profession, or do so much permanent injury, more espe- 
cially to the attorney, as this line of conduct. It should be 
distinctly disavowed and repudiated by every sincere friend 
of the Profession. Some temporary purpose may be served 
by those who hold this language ; but the true interests of 
the lawyer are seriously compromised by such statements, as 
representing the views and feelings of the leading members 
of any branch of the Profession. This is not the time, we 
inay be assured, when the Profession can afford to make mis- 
takes ; and, low as it may have been reduced by a policy of 
this nature, it may fall still lower, and become the subject of 
general contempt and execration. Our warning may be only 
remembered when our predictions are verified. 

These being our general views on the subject, we had 
begun to feel somewhat uneasy at the turn that things were 
taking ; and we felt disposed to complain of both of the great 
parties in the State as to their dealings with respect to Law 
Reform. 

: Why is it, we said to ourselves, when all parties are thus 
agreed, when the necessary Bills are drawn and ready, when 
the Public is awaiting the change with anxious expectation, 
when there has been the proper amount of consideration and 
deliberation, when a very short time only is necessary to put 
to these measures the seal of the Legislature, — why are we 
not to have them in the present Session ? There is no time 
like the present. We know not what the future may dis- 
close. There is now a summer sea : wind and tide all in 
favour. We know not when all this will again occur. We 
dare not, as the friends of these measures, postpone the pre- 
sent opportunity. Let the Session be prolonged one little 
month, and they are safe. When once a Bill is agreed to in 
Parliament, it is surprising how soon it may be carried. 
Without the infraction of any constitutional precaution, it 
glides quickly through both Houses. Thus might this Ses- 
sion of 1852 indeed become important, and thus might 
legislative power indeed confer a blessing on the country, 

reduced the Profession to this low ebb. Let it be persisted in, and we shall find 
fresh degradation heaped on the lawyer, and new contrivances brought in to 
lessen the expense of his services, or to dispense with them altogether. 
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But this threat of forcing an immediate dissolution was not 
the only circumstance that filled us with anxiety. We doubted 
whether it was quite clear that the present Government had a 
real and earnest wish to pass these measures. We have given 
the declarations of the leaders as to this^ and nothing cau bo 
more satisfactory. But have all these eminent persons alto- 
gether acted up to them ? We have been told that we should 
look with some apprehension to the proceedings of the chief 
law officer, the Lord Chancellor. 

We may observe that this is not his Lordship's first appear* 
ance in our Beview as a Law Reformer. When Lord 
Chancellor for Ireland, we brought under the notice of our 
readers his excellent Code of Chancery Orders ^ and gave 
them that praise which they amply deserved. His antecedents, 
therefore, when he was in power, were there nothing else, 
are favourable, and we shall be only too happy to second all 
the efforts which he has promised us he will make in the 
reform of the Law. His character and merits in this respect 
are not so generally known in this country as they deserve to 
be, and we are quite sure that he will be fully impressed with 
the necessity of putting a fair trust in this matter on others, 
and not attempt to do everything with his own hand and in 
his own way. We are, then, disposed to give Lord St. Leo- 
nards ample credit for all that he has hitherto done, and to 
offer him our humble assistance in all that he has declared he 
will attempt. But we must be pardoned if we watch most 
narrowly his mode of obtsdning his objects. Let us see then 
what he has proposed, and how he has dealt with the great 
questions in which he is called upon to play a part so im- 
portant* 

We will admit at once that we had some doubts, but they 
were all put to flight by his Lordship's speech in the House 
of Lords, on the 19th of April, and the Bill then introduced ; 
nor QftQ any one wonder at this who will take the trouble 
of perusing the last words with which we concluded our 
labours in February. The following resolutions were then 
subn^itted to pur readers : — 

* 2 L. R. p. 181. 
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" 1. That the present practice of commencing Suits in Clianecry 
before a Judge, of referring either the whole or a part of the 
matters involved in the suit to the Master, and of reporting the 
Master's decision to the Court for its ultimate determination, is 
the cause of the greater part of the delay and expense of Equity 
proceedings. 

" 2, That suits in Equity might be most advantageously disposed 
of by the Judges sitting in Court or in Chambers, as might best 
suit the circumstances of the case. 

" 3. That the office of Master in Chancery, as at present consti- . 
tuted, should be abolished ; and that, with this view, vacancies in 
the office as they occur should not be filled up." 

These resolutions, which emanated from a Committee of 
the Law Amendment Society, were moved and carried by 
that Society on a division, on tho 12th of January last, and 
we have for many years, as has been recently noticed \ en- 
deavoured to promote this reform ; our readers may then 
judge of our feelings when we heard the Lord Chancellor in- 
troduce his expected Bill and make the following statements 
on the 19th of April, and assure the House of Lords, that 
in preparing his Bill he had had the assistance of the four 
Judges in Equity, the Master of the Rolls, and the three 
Vice-Chancellors. 

" At present, there were nine Masters in Chancery, and one 
Mastership vacant. He proposed to bring his bill into operation 
as quickly as possible, with all due regard to existing interests ; 
and he intended that the Masters' Office should be aboltshed, 
and that the Bill should come into force upon the first day of next 
Michaelmas Term, The four senior Masters would then be re- 
lieved of their offices, and the remaining five would be left for 
the duties devolving upon them, such as the winding up of all 
matters before them ; and of all other matters which up to the 
period of the new Bill's operation the Lord Chancellor might think 
fit to confide to their decision." 

But the Masters retained are to be entrusted by the Bill 
with new powers. 

" They would also derive from this new powers with which 
they had never been invested before. It had always been con- 

» See 15 L. R. p. 414, 
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sidered one of the faults of the Mastera' Office that thej had no 
power to compel the parties to proceed with the matters which 
they brought before them.* He should supply, by this Bill, the 
want of that power. He believed that this would remedy the 
abuses which had been so long described as existing in their 
offices, and he intended to give the same power to the Coui*t of 
Chancery itself, so that parties might hereafter wind up the 
matters which they brought before it, and would not be permitted 
to wait on and off as long as they pleased. He had tried this 
experiment when he was Lord Chancellor of Ireland, by issuing 
orders which compelled the parties to bring the cases into Court, 
and he had the satisfaction of knowing, before he left that country, 
that through their instrumentality all the old cases had been 
nltimately disposed of." 

Then as to the dismissal of the present Senior Masters : — 

" The present scheme would lead to the dismissal of the four 
Senior Masters. They would be dismissed according to their 
seniority, and would retain their full salaries when dismissed 
The five remaining Masters would carry on the business of the 
Court, but under new powers." 

But now for the most important part of the scheme, the 
application of the Judge-Master principle. 

*' The new scheme was this ; that the four Judges in Equity — 
namely, the Master of the Rolls and the three Vice-Chancellors, 
each having one chief clerk, and each chief clerk having one 
second clerk under him, should carry on in chambers all the 
business of the respective Courts hitherto transacted by the 
Masters.* Henceforward there would be no references to 

THE MASTERS, NO. REPORTS FROM THE MASTERS, NO STATEMENTS 

' ** The Master does not, in ikct, possess the powers suitable and necessary for 
a Court which has to adjudicate upon disputed questions of importance and 
administer property cubject to various and complicated claims. He has little 
authority or controul over the suitors who attend before him. He cannot insure 
diligence or activity in the conduct of a cause even where the object of the suit 
is to vindicate the rights of a person under disability.*' — Report of Law 
Amendment Siyciett/, printed 15 L. R. p. 4S4. 

• ** The Committee believes, that upon references of this nature (accounts) 
much of the duty is at present done by the Master's clerk. Whenever this is 
the case, there seems no reason why such duty might not be fitly transferred 
either to some subordinate officer expressly constituted for these particular 
functions, or to an official bearing the same relation to the Judge as the Master's 
clerk does to the Master.'*— /?g>or*, printed 15 L. R. p. 437. 
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OF Facts. All these matters of form were to be abolished^ and 
the Judge was to transact in chambers so much of the business of 
the Court as was not now heard there. He would go into his 
chamber at whatever hour of the daj he might think fitting or 
convenient, or even for the whole day, and there he would consult 
with his clerks as to what ought to be done. If a Report should 
be necessary, he would either draw it up himself in his chambers, 
or would send it to the Officer to draw it up for him. The Bill 
would also define the power which the Judge was to have in 
Chambers ; for it was quite evident that if the new scheme were 
to have any chance of success^ you must work it out yourself, and 
see clearly what it was, for the mere fact of giving general powers 
was not a fair way of testing the merits of any new scheme. 

" When the Judge got into his chambers, each of them would 
have a chief clerk under him. He had only thought it right that 
each Judge should have the powef of appointing his own chief 
clerk, so that he should have the power of approving his exertions. 
He also intended to give the appointment of the second clerk to 
the chief clerk, for the same reason which induced him to give to 
the Judge the appointment of his chief clerk ; namely^ a desire to 
encourage a strong feeling of sympathy between those who had to 
appoint and those who had to obey. He also intended, that when 
this Bill should come into operation, there should be some place 
provided where the Judge Should have, at once, the benefit of the 
co-operation of his chief clerk." * 

Kow we cannot but give our entire approbation to this 
scheme. In it we find the complete realisation of the Reform 
of the Court of Chancery for which we have so long laboured. 
Having undertaken to carry into effect the recommendations 
of the Chancery Commissioners, Lord St. Leonards has 
done so in a bold, complete, and liberal manner. He has 
fulfilled Lord Derby's promise. He has thrown himself 
vigorously into carrying the measure, and has placed it before 
the Legislature and the country in a most attractive form. 
No more Masters 1 No more Reports 1 No more statements 
of facts! Delenda est Carthago/ What an incalculable 
burden is thus removed from the suitor ! He may still never 
reach the Temple of Justice, but If any confidence is to be 
placed in human wit, if any thing is to be hoped from the 

* The Bill has since been introduced, and for a statement of its eflfect we refer 
to Note A. postj p. 217. 
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joint opinion of all the men who have most deliberated on the 
subject, aiid are the best qualified to give it from long expe- 
rience and an earnest desire to I'edress the real grieyanccs of 
the Court of Chancery ; then we may say, that with the com- 
mencement of this scheme a new era will really begin in the 
administration of justice in the Court of Chancery. It may 
be thought that we hail this only as a triumph to the So- 
ciety, whose wishes we endeavour to represent; but we can 
truly say, that there is no personal feeling in the joy with 
which we hail the adoption of the true principle. Nor is our 
gratification to end here. 

"This measure," continued the Lord Chancellor, "relates 
wholly to the abolition of the Masters' Office, and to the formation 
of a new Judicial Jurisdiction. There was, however, a stUl more 
important portion of the recommendations of the Commissioners 
relative, not to the practice, but to the procedure in Chancery, 
which would tend much to improve and cheapen the adminis- 
tration of the Law. A Bill to carry out those recommendations was 
at this moment in progress, and he hoped that in the course of the 
next three weeks he should be able to lay before their Lordships a 
measure which would carry into effect all the propositions which 
the Commissioners had suggested," 

This is highly satisfactory, and that our joy should be 
complete, the Lord Chief Justice added, with reference to a 
fusion of Law and Equity, " that he would content himself 
with laying down this great principle, that one Court should 
determine a cause from beginning to end, and that the suitors 
should not be sent from one Court to another almost at the 
caprice of the Judges," If this be not " fusion " it is some- 
thing so like it, that it may well be adopted for it by its 
friends, and Lord Campbell's principle was received by the 
Liord Chancellor with approbation, and he declared that he 
intended to provide a remedy for this great evil in the Bills 
about to be introduced. And now what remains to be done ? 
Simply this, that the proposed Act shall come into operation 
in Michaelmas Term next. 

The Lord Chancellor then in this has done well and 
wisely too. Still we must speak plainly. We have every 
possible wish to conciliate the great talents of the noble 
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lord, and to win the support of one filling his most influ- 
ential position^ but we trust it is not ungracious in us to 
say, that the cause of Law Reform is now stronger than the 
Lord Chancellor; that it is not now the Lord Chancellor 
that can create Law Beform, but Law Beform which can 
create a Lord Chancellor : the Public will have the one, but, 
if need be, it can do without the other. A Ministry which 
seeks to possess the confidence of the country must now show 
not only the wish but the ability to deal with the great ques- 
tions connected with this subject. If the Law Officers of the 
Crown, so far from being the instruments for efiecting the 
popular will, are found to obstruct 'and impede it, they are 
simply unfit for the time. Mere technical ability, mere pro- 
fessional learning, are by themselves inadequate. Other 
qualifications are now demanded, and that Ministry which 
can give them may not only preserve intact the institutions 
of the country, but by supplying this great want may form 
an enduring Government. We do not hesitate to say, that if 
Lord John Bussell had heartily developed this principle, if 
he had identified himself with the spirit of Law Beform, if he 
he had shown that his Ministry had the will and the power to 
fulfil the wishes of the country, he might have dictated his 
own terms on all other subjects to his political rivals. When 
too Lite, the Whigs began to see the importance of measures 
of this nature : tardy as was their adhesion, at length their 
full concurrence had been obtained. The Lord Chancellor 
Truro, although with some misgivings, had ultimately ac- 
corded his full consent to the Chancery Bill, and had, we 
believe, agreed so to modify the • Common Law Procedure 
Bill, that, if he had remained in office, we should have had 
an efficient reform at both ends of Westminster Hall ; and the 
other members of the Government had at length awakened to 
the advantages to be gained by a complete adherence to 
Law Beform. 

But they allowed the opportunity to slip. They permitted 
their Lord Chancellor, at all events for a time, to use tha 
power and influence of his stJition in the wrong direction. 

Their successors will not, if they are well advised, commit 
a similar mistake. Law Boform is strong enough to make a 
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Lord Chancellor ; and, if that oflGk» be incompatible ^with a 
complete adherence to its principles, it can create a Ministee 
OF Justice, who may leave to the Judge his prejudices and 
his partialities, and who may render the power and the re- 
sponsibilities of the Great Seal available for bringing the 
Law in unison with the habits and wishes of those whose 
affiiirs it is.to regulate* * 

A Law Reform policy is now demanded by the country* 
It is not anxious either for constitutional changes or theo- 
retical speculations. Its social condition is to be improved 
and attended to. Its laws are found to obstruct the deve- 
lopment of its resources at every turn. Its wishes are 
fettered in a thousand unnecessary trammels. It sighs for 
freedom of action. Having obtained this freedom in many 
things, it is only the more impatient where it is denied. It 
asks from the State all the assistance that can be afforded by 
intelligent and unprejudiced counsel and advice. All the 
resources that learning can suggest — all the cunning that 
experience can supply — these are now demanded. The 
people are told and believe that they are lawyer-ridden. The 
Chancellor of the Exchequer informs them that the Old Man 
of the Sea is, in the shape of a Master in Chancery, round 
their neck. The same hands that riveted their Qhains must 
strike them off. This is what is now demanded by the 
people ; and this they believe may now be had. What then 
if the opposing influence is to come from the Government I 
If that body, from which they have the best right to expect 
assistance, not only withholds it, but thwarts the efforts of 
those who would assist the country in obtaining its wishes ! 

We shall shortly indicate what are the demands, the 
reasonable demands, of most thinking men on this subject. 
And we will here fairly say that much good may be done, in 
our humble opinion, by the present Government. The 
present Session may have only a small time to run, but there 
will be, we trust, a sufficient opportunity to do something ; and 
as to the rest to develope the intentions of the Ministry. It 
has great advantages -^ it commands the only position which 
cjin ever be hostile to Law Reform. It can muzzle, if it 
please, the few guns which can still be pointed against it; 

VOL. XVI. C 
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and, if it heartily undertakes this cause, it can coiDinaxid the 
sympathies of the country, by giTiug fiill attention to the 
whole subject. 

On many questions relating to Land it has a most obvioua 
policy to pursue, and can act with perfect freedooi. A duty 
on com it may be neither possible nor politic to restove ; but 
in giving facilities for the transfer of land^ and otherwise 
assisting the landed interest in its dealings with its property, 
it may most materially help that interest, and with no risk 
whatover. This subject, then, we would earnestly press 
upon the attention of the Government, and we may be par- 
doned for dwelling briefly upon it. The land indeed, ita 
history, its uses, its incumbrances, is now attracting the 
:inxiou3 attention of all persons connected therewith ; and we 
cannot believe that the law relating to it, still less the prac- 
tice as to its transfer, can be suiFered to remain in its present 
state. Nothing, in fact, but that almost insuperable dryness 
and mystery which surround the whole sulijeot has prevented 
the landowner from i^eeeiving effectual help ; and we should 
still despair of redress, if interests of a very important charao- 
ter were not now involved in a proper settlement of the 
whole question. If Law Beferm is now the rallying word of 
parties, thia land question is, of all others, in a party view, 
t^at note which may be sounded most loudly and with the 
greatest effect It has come to be an admitted truth that 
the value of the land is affiected by the state of the law oon- 
neoted with it ; and the only question with the great bulk, 
not only of the Public, but of the Profession, is, how can the 
law be altered safely and wisely? — how can the present 
practice in conveyancing be so adjusted as to render the 
transfer of land easy, and to bring land within the reach of 
the great boc)y of consumers of other articles of commerce ? 
This desire is now expressed among all dasaea of the commu* 
nity, and from all parts of the United Kingdom. Is any dia^ 
trict peculiarly distressed ? Is any particular class suffering ? 
These further questions now arise, < — What is the law aa 
to land in relation to the class affected ? How is the land 
occupied ? How is it leased ? Can land be obtained with 
facility ? Is its transfer free or impeded ? Is it easily iu- 
cumbered ? Can money be readily and cheaply borrowed on 
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its security ? These are questions which, if answered satis- 
factorily, assist us in determining the happiness or misery of 
the people living on the land. Others may employ them- 
selves with other inquiries for other scientific purposes, or 
other social objects. What crops best suit the soil? What 
is its productive power? How deep must you go for water? 
What strata are to be found, and in what order do they 
come ? May mines or minerals be expected ? These are all 
important points; but inferior to none is that which we raise : 

How IS THE LAND TRANSFERRED? How Can I, if its 

owner, get rid of it if I wish it ? How many persons are 
there who will take it off my hands? Can this be done 
cheaply ? Can this be done safely ? If I wish to hold it, 
can I borrow money easily on it ? If I borrow the money, 
can I transfer the sum so borrowed easily? These may seem 
Strange questions to ask, as contributing to the happiness of 
mankind, but on their answers depend the difference between 
a wretched 



-<*and a happy land." 



We are glad, therefore, to find that many competent per- 
sons are now pursuing inquiries on this basis ; and the idea 
explains itself in the titles of two interesting papers by Pro- 
fessor Hancock, read before the Belfast Social Inquiry So- 
ciety, mentioned below*, from one of which we may here 
make an extract :-— 

'^ How do6s it happen that there are no peasant proprietors in 
the Highlands ? 

*' The absence of peasant proprietors arises from the strict 
entails, and the cost of selling land. Until the passing of the 

' «« What ar« the causes of the prosperous agriculture in the Lothians of 
Scotland? 1859. What are the causes of the distressed state of the Highlands 
of Scotland? 1852." The present Chancellor of the Exchequer seems also to 
have become aware of the connexion between the happiness of a country and 
the tenure of land. Speaking of assassination and other violent crimes com- 
mitted in Ireland in 1845, he says, *< These barbarous distt^mpers had their origin 
in the tenure of land in Ireland, and in the modes of its occupation. That soil 
has become divided into minute allotments, held by a pauper tenantry, at exor-> 
bitant rents» of a class of middlemen, tbemaelvts necessitous, and who were mere 
traders in land," {Lift of Lord George BenHnck, by B. D'Israeli, p. 1 25.) And, 
for a contrast between land rented and land owned, or the Irish and Belgian 

c 2 
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recent disentailing Act for Scotland, similar to the disentailing 
Acts in force in England and Ireland, the greater part of Scotland 
was under strict entail, and was consequently perfectly inalienable. 
"In the next place, the cost of selling land in Scotland is very 
considerable. I made the most careful inquiries on this point, 
and, without troubling you with the results in detail, I may state 
generally, that all the impediments to the cheap sale of land 
which exist in this country exist in Scotland, only in each case iu 
a less degree. The result is, that the cost of making out perfect 
title to land is less in Scotland than here, but is still so great as 
to operate as an effectual barrier to the sale of land in small 
enough parcels to admit of the creation of peasant properties- 
The system of registration in Scotland is better than our old 
system here, but far inferior to the improved system of map- 
registration provided for by Sir John Romilly's Act. Then 
there are incumbered estates under the control of the Scotch 
Courts, exhibiting, only in a less degree, the evil effects of at- 
tempting to manage estates under Courts of law. There is, how- 
ever, no Incumbered Estates Commission, and no parliamentary 
title." 

And the learned Professor goes on further to explain how 
much a bad state of the law has to do with a bad state of 
cultivation, and thus alludes to a notable error : — 

" The error to which I allude, is that of supposing that the whole 
difficulty of creating peasant properties is the single act by which 
they are first purchased ; and that if this difficulty be got over 
by the system of sales with parliamentary title, or by the system 
of association, then all will be well. But the real impediment to 
the existence of peasant properties is not so much in their cre- 
ation as in their continuance. What is the value of a peasant 
property to a man, if he cannot mortgage it to raise capital with- 
out ruinous expense ; if he cannot sell it, if he cannot divide it 
amongst his children, without the risk of an equity suit to admi- 

occupation of land. See 14 L. R. p. 87. &c. Tlie admirers of Lord George Ben- 
tinck as a statesman, will remember that he always declared himself In favour 
of measures for facilitating the transfer of land, and Mr. D*Israeli mentions his 
opinion with respect to protection to agricultural improvements : — " I think," said 
Lord George, « measures might be introduced for improving the relations be- 
tween landlord and tenant in Ireland. I do think that some guarantee might 
and ought to be given to the tenantry of Ireland for the improvements they 
make upon their farms." — Life of L, G, B. 167. 
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nister assets or for partition. Now it is against the profitable 
use of small properties, when in existence, that our present 
sjstem of laws respecting property in land operates. On the 
(Continent, where peasant properties prevail, there is a totally 
different system of laws respecting the mortgaging, sale, and dis- 
position of property in land. All is done there by the prompt, 
cheap, and effectual system of transfer on a public register. 
Until our system of registration be modified, so as to admit of the 
adoption of that mode of dealing with small properties, the perma- 
nent existence of small properties will be impossible. They may 
be created in a moment of political excitement, as by the Freehold 
Land Societies in England ; they may be created through the feel- 
ing of alienation and want of confidence between landlord and 
tenant, as in Ireland ; but until our laws respecting the mortgag- 
ing, sale, and transmission of landed property, be framed with the 
object and purpose of allowing of the existence of peasant pro- 
perties, their permanent existence is impossible. The forces 
arising from the causes I have pointed out, making the proprietor- 
ship of land in small parcels less profitable than the proprietor- 
ship of land in large territories, will lead to the gradual absorp- 
tion of the small estates. This effect has actually taken place in 
England to a very large extent during the past two centuries. 

^'In this empire, although we have nominally, equal laws, yet, 
from the structure of our system making so many transactions 
artificially costly and expensive, it comes to pass that there is 
practically one law for the rich and another for the poor. And 
there are no changes in our laws which would contribute more 
to our prosperity, and to the stability of our institutions, than 
those which, by cheapening the cost of the various legal transac- 
tions connected with the assertion of rights and the use of pro- 
perty, would extend to the poorest subject the practical enjoyment 
of the security and freedom of action which our law has long 
afforded to the wealthier classes throughout the empire." 

' What a mistake is it then to suppose that the misery 
brought about by this state of things can be cured by grants 
of meal and money. It is the law that is to blame. The 
prejudices of the lairds may have something to do with the 
question, but were they removed nothing effectual could be 
done under the present state of the law. 

" As long, however, as the various causes I have pointed out are 
allowed to remain in operation ; as long as the law of Scotland 

c s 
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practically prohibits the creation of peasant properties, however 
necessary they be in particular districts; as long as that law 
prevents the adoption of tenant-right^ or improvement contracts, 
and as long as it makes the expense of granting or enforcing the 
obligations arising from leases so great that crofter leases are 
almost unknown ; so long will the absence of all security for the 
investment of capital prevent the improvement of agriculture in 
the Highlands ; and so long will the wretched state of agriculture, 
the chief employment of the people, produce periodical famine and 
permanent distress. The defects in the Scotch law are the real 
causes of Highland distress. In other words, they are the causes 
which the ruling classes in the community are responsible for, and 
which they, and they alone, can remove. While these causes are 
allowed ta remain in full operation, it is in vain to avoid the re- 
sponsibility attached to their existence, by ascribing the effects 
really produced by them to any of the exploded theories of over- 
population, Celtic character, or want of capital. 

" This investigation into the causes of Highland distress teaches 
precisely the same lesson as the inquiry into the causes of the 
prosperous agriculture in the Lothians. It teaches that there 
are certain economic conditions necessary to successful agriculture. 
These conditions are satisfied in the Lothians, and are not fulfilled 
in the Highlands. These conditions are all comprised in one of 
the simplest of economic truths, namely, that capital will not be 
employed in any occupation, unless the profit arising from its 
employment be secured to the capitalist*" 

It is almost tiresome to recapitulate opinions confirmatory 
of these dootrines. They naay now be had for th^ trouble of 
writing them down^ and this as the result of practical ex- 
perience. Let us then consider some points which may 
enable us to obtain what all now admit as necessary — a great 
alteration of the present system. 

<^ The difficulties of dealing with the land question/' says 
Mr. Scully \ ** are much increased by a variety of conflicting 
interests and passions. In every country an intense desire 
to possess the land exists in the bosoms of all classes. Its 
ownership is usually guarded by complicated laws, whose 
administration is involved in so much obscurity and expense 

' The Irish Land Question, by Vincent Scally, Esq. Q. C. M. P. Dublin : 

1851. 
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as to interfere greatly with all legal transfer of land, and 
thus in effect materially diminish its intrinsic value.** (P. 19.) 

And with reference to Free-trade measures, Mr. 9. says — 
" There is no person who can truly deny that hoWever im- 
perative the necesfiity which may have existed for enactiug 
those modern statutes^ they are, in fact, contributing largely 
to the sudden ruin or impoverishment of many classes of 
persons in Ireland, nor any person who can justly refuse to 
aid in advancing all fair measures which may tend to break 
the heavy fall of those recent enactments, to mitigate some of 
their moat cruel consequences to individuals, and, at the same 
time, to benefit the State by carrying out the principle of 
free trade in land to its full extent." (P. 26.) 

Let us consider the means by which Mr. Scully proposes 
to attain these desirable objects. 

He wishes to constitute a Land Tribunal, and then he 
suggests the following mode of bringing land under its 
operation : — 

" 1, Whenever the owner of any land and his occupying tenanti 
or the owner alone if he be also the occupier, shall wish to have 
the hmd brought under the operation of the Improved Land 
Tenure, let such desire be expressed to the Land Tribunal, by a 
written proposal in a prescribed form. 

" 2. Having received the proposal, and been satisfied that the 
persmis presenting it are primA facie owner and occupier of the 
particuhur land, let the Land Tribunal proceed to have an accurate 
map prepared, and to ascertain by a proper valuation the fair 
letting value, or the net annual rent which a solvent tenant can 
afford to pay above all rates, taxes, and public charges, including 
the entire poor rates, the county rates, quit rent, and tithe rent- 
charge. 

" 3. Should the persons or person entitled, as owner and occu- 
pying tenant, or as owner in occupation, agree that the fair letting 
value shall be fixed at a sum not exceeding this judicial valuation, 
let a more strict examination of the title be made ; and having 
completed it, let the Land Tribunal deposit in the registry office 
their map of the land, with a judiqial declaration in a prescribed 
form, stating its fair letting value, the names of the owner and 
occupying tenant, and the nature of their respective interests ; and 
let anj lease of the land and necessary evidences of the title, be 
also deposited iu the registry office. 

c 4 
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^ 4. Let the effect of such deposits be, to bring the particular 
land under the operation of the Improved Land Tenure, to be for 
ever afterwards held according to that tenure, with its several new 
incidents." 

- The duties of the proposed Land Tribunal are thus de- 
scribed: — 

^M. To prepare appropriate forms, and make general rules, in 
order to regulate the course of proceedings ; those forms and rules 
to be approved of by the Privy Council, and afterwards laid before 
Parliament, in a manner similar to the general rules made by the 
Commissioners, under the Irish Incumbered Estates Act. 

^' 2. To receive and examine each proposal ; to have a map 
made of the land, and ascertain its fair letting value ; to investi- 
gate the title, and to require that all documents, which may be 
necessary for bringing the land under the operation of the Im- 
proved Land Tenure, shall be duly lodged in the registry office. 

" 3. To receive and pay over all rents ; to receive and duly 
apply all sums paid for the purpose of fining down any rents ; to* 
act summarily in enforcing punctual payment of rents, and in com- 
pelling the observance of all fair covenants. 

" To issue land debentures in the proper forms, ahd to receive 
and duly apply all payments made on account of the principal or 
interest." 

These powers are tolerably extenaive, but they are not 
very novel. Let us now see Mr. Scully's plan for facnli- 
tating the transfer of land in coiinection with the registry 
system. 

" 1. Upon the face of the original registered instrument, bring- 
ing any land under the Improved Land Tenure, and of every sub- 
sequent registered transfer of the same land, let the Land Tribunal 
describe the owner of the land, as the ' Registered Owner Abso- 
lute,' the * Registered Owner Limited,' or the ' Registered Owner 
Fiduciary ; ' and also describe the occupying tenant as the ' Regis- 
tered Tenant Absolute,' the * Registered Tenant Limited,' or the 
• Registered Tenant Fiduciary.' 

" 2. Let any person described on the registry as the * Registered 
Owner Absolute,' or as the ' Registered Tenant Absolute,' have 
the absolute power to dispose of his absolute interest in the land 
or lease, by the most simple form of transfer. 

" 3. Let any person described on the registry as * Registered 
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Owner Limited,' or ^Begiatered Owner Fidtteitrj, or as ^Regis- 
tered Tenant Limited/ or ^Registered Tenant Fidueiary/ also 
have a power to transfer the land or lease ai>8olutelj, with the 
judicial assent of the Land Tribunal, to be given in those cases 
only in which thej shall have been fully satisfied that the proposed 
transfer will benefit all parties interested in the property ; but in 
all such cases the purchase-money shall be duly invested to the 
joint credit of the owner, or of the tenant, and of an ofiicial trustee 
to be appointed by the.Land Tribunal for the purpose of protecting 
the rights of all remainder-men or cestui-que-trusts* 

^^ It will be observed, that the power proposed to be given to 
any Owner or Tenant, Limited or Fiduciary, to transfer the land 
absolutely, could be exercised only with the judicial assent of the 
Land Tribunal, and is confined to those cases in which it shall 
have been shown that all parties interested in the settled estates, 
or in its trusts, wiU be benefited by the intended transfer. It is 
also provided that, in all such cases, the purchase-money shall be 
duly invested to the credit of the owner or tenant, and of an official 
trustee^ so as to protect the rights of aU third persons. 

^ The principle of such a disposition would simply be, to transfer 
the settlement from the land to the fund; so that the purchase- 
money shall thenceforth be subject to aU the limitations and trusts, 
which had previously affected the purchased property. 

^ Besides the public benefits, likely to flow from that increased 
power to alienate the land, which has been so often said to be 
according to the more modern genius of the English Constitution, 
many private advantages would often be derived by those inte- 
rested in the settled land. For it is familiarly known, that the 
absence of any legal power to dispose of settled land, and to realise 
a fund to which the settlement might be transferred, has in nume-> 
reus instances caused injury, and sometimes absolute ruin, to those 
whose interests the settlement was originally framed to protect. 
In some cases, those consequences have been averted by private 
acts of Parliament, prepared and passed at a distance from the 
parties interested in the lands, and attended with such expense, as 
to be unattainable in ordinary cases. 

^^ Those numerous private acts, some of which are passed in 
each session before a remote and ill-constituted tribunal, will be 
found to form much stronger precedents than are necessary to 
snppsrt the suggestion, that a local and regular Land Tribunal shall 
possess a power to transfer the settlement from the land to the 
fund, and to consent that the settled land shall be disposed of abso- 
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lately, for the benefit of all persons interested in the limitations 
or trusts of the settlemmit. 

^' Other precedents are furnished by those powers to transfer the 
settlement firom the land to the fand, which have been already, 
conferred in many cases by the nnmerous private Railway Acts^ 
by the general Lands Clauses Aot, and by the Irish Incumbered 
Estates Act 

<< It may be objected that it would be inconvenient, and indeed 
impracticable, to have the purchase^money of a settled estate pro- 
tected and administered through the intervention of an official 
trustee. 

'< To this objection it might be answered, that upcm the sale of 
each settled estate, the Land Tribunal could provide for having 
the fund invested to the credit of private trustees of a proper cha* 
racter, and who would afterwards be responsible for its due admi« 
nistration, in like manner as other trustees of any personal estates 
But in truth the non-existence of any official trustees, to undertake 
the legal administration of all such trust estates and funds as may 
be confided to their charge, has long been felt as a pQbHc incon- 
venience, which has frequently inflicted great injury and useless 
expense upon persons interested in trust prop^ty. To snpply this 
defect it has often become necessary to institute expensive suits,^ 
for the purpose of having trusts administered through the incon- 
venient and ruinous agency of the Court of Chancery, and in 
many cases the trust funds have thenceforth been managed by that 
oonrt or its officers, as official trustees. 

'* Those recent statutes which have enabled all trustees, in 
England or in Ireland, to relieve themselves from the future admi- 
nistration of any trust funds, by lodging them in bank to the 
credit of the Accountant-General of the Court of Chancery, 
amounts to distinct legislative recognitions of the public incon- 
venience arising from the want of any official trustee to administer 
trust property." 

We have thought it right to bring Mr. Scully's plan fairly 
before our readers. Some scheme of this nature has been 
repeatedly proposed by many others, and for some such plan, 
with certain modifications, we believe the country is be-^ 
coming prepared. 

One part of Mr. Scully's plan is the creation of Land 
Debentures. He devotes a chapter to this subject, on which 
we cannot, at present, afford space to dwell, and which point 
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is certainly beset with more difflcnlties than other parts of 
the subject, and, at all events, may be deferred. 

We make these extracts to show that the proper settle- 
ment of this question is now of the utmost importance to all 
parts of the country. We might crowd our pages with 
much other evidence which would make out this conclusion. 
Some mode of dealing with Titles to land is a crying want. 
The full consideration of this subject, and the development 
of the uses and resources of the land would be indeed a 
policy for a government regarded as the friends of the landed 
interest. A value might be given to this commodity which 
it has never obtained in this country, and a lasting popularity 
among all classes might be won. We need only add that one 
of the most intelligent advocates of a protective policy agrees 
with us in our views on this point. We refer to Seijeant 
Byles, who says' — 

'* There must be no obstade to the sale of land. There must be 
free trade in land. This is the very crisis when the great landed 
interest should favour and forward every safe and practicable 
scheme to diffuse the ownership of land, extensively and imme- 
diately, among the nation at large.^ 

And in a subsequent chapter, entitled '' Small Estates and 
Occupying Owners," the learned Seijeant insists on the re- 
moval of ^^ all artificial fetters, upon a free transfer of land, 
and thus carrying out the principle of free trade in land to its 
full extent." 

In a subsequent publication, Mr. Scully reiterates his 
opinions in favour of a Land Tribunal and of facilities of 
transfer. Here then we see the way out of two great diffi-. 
culties, which must, more or less, beset every Government—* 
the Irish Difficulty and Pfotective Duties on Com. 

" Facilities of Transfer, — In all countries and at all times the 
Land QueslioB most altimately resolve itself into a consideration 
of the comparative facilities that should be afforded for the free use 

' Sophisms of Free Trade, pp. 341. 345. 8th Ed. Nov. 1851 : as cited hy 
Mr. Scully in Notes on Ireland and the Land Question, 1852, p. J 3. 
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and transfer of land : — in other words, it is a question of Free 
Trade in Land. It may also be safely asserted that in every civi- 
lised country the state of its cultivation, and as a consequence the 
general condition of its people, will become deteriorated in pro- 
portion to the amount of obstacles that impede the free transfer of 
its land, and tend unduly either to increase or to diminish the size 
of its estates. 

'^ Compulsory Subdivision. — Although the tenant-farmer in 
Ireland may naturally feel indifferent about preserving the integrity 
of his precarious holding, the concurrent testimonies of all well- 
informed writers, who have carefully examined the condition of 
occupying owners in other countries, have now established, beyond 
any iurther controversy, that landed proprietors feel no natural 
tendencies to fritter down their patrimonial estates into small-sized 
farms, and that unless coerced by the operation of local laws they 
will not subdivide a compact estate. If properties in France have 
become pulverized into small and dispersed patches, that evil 
result has arisen from those laws which render imperative a divi- 
sion among the widow and children in all cases of successioa to 
land, and prevent the owner from devising it as he may think £t. 

^' Mortmain and Settlements* — On the other hand, if the land- 
owners of the United Kingdom continue to < lay field to field,' and 
to accumulate large tracts of land into few hands, that still greater 
evil is also chiefly caused by the legal obstacles to its free transfer. 
Those impediments are occasioned to some slight extent by the 
indirect operation of the laws of primogeniture and entail, but 
principally by the legal delays and expenses attendant upon 
transfers of landed property, as well as by those laws that permit 
land to be held either in perpetual mortmain or under indefeasible 
settlements, for a period that may extend to any number of exist- 
ing lives and twenty-one years after their expiration, and which 
period is in practice periodically renewed. It might be safely 
asserted that, upon a very moderate estimate, at least four-fifths of 
the United Kingdom are held in perpetual mortmain, or are 
fettered by family settlements which effectually exclude that land 
from the public market, to the injury of its owners as well as of 
the community at large. 

" A Land Tribunal, — In order to afford the necessary faci- 
lities for liberating all this land, and at the same time to guard the 
rights of all parties, it is obvious that a comprehensive measure of 
land reform is imperatively required, and it is equally plain that 
some superintending control would be essential for its safe guidance. 
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It win matter little whether that measure of reform and that con- 
troUing power shall be called in plain terms a New Land System 
and a Land Tribunal, or be less distinctly designated a * Safe and 
Practicable Scheme/ and a ' Cheap Public Tribunal.'" — iS^CK//y« 
^oies on Ireland and the Land Question. 

The proposal of a Land Tribunal probably originated in a 
soggestion on this subject of Mr. Calvert, late M.P. for 
Aylesbury. He suggested the Inclosnre Commission. It 
may be possible so to remodel the Court of Chancery as to 
render it available for such purposes, but at present the bare 
reference to it as a means of relief to the suffering landowner 
is enough to freeze the little blood remaining in his veins. 
We can only repeat our former observations as to this : — 

** We think Mr. Calvert is right in abandoning, for the purpose 
to which he refers, the Court of Chancery, and adopting a board 
already [established which has for some time dealt in its own 
manner with many intricate questions^ connected with property, 
safely, cheaply, and successfully. If too little knowledge is some- 
times dangerous, too much is occasionally fatal. All that is 
wanted on the points here to be dealt with, is good common sense, 
a knowledge of business and of mankind, and these the Indosure 
Commissioners appear to possess. If technical knowledge is 
thought necessary they may be strengthened in that particular, 
but we apprehend that they have already had to decide on ques- 
tions, and to encounter difficulties which would have made a 
Master in Chancery turn pale, and puzzled a Lord Chancellor ; 
but they have steered clear of rocks on which many a goodly pro- 
perty has foundered. We want a Land Tribunal, really adapted 
to give relief where it is wanted, and not to feed its retainers with 
the corpus of the property brought within its jurisdiction. If such 
a one can be found, enough will be given it to do. If it can set 
free the land from all these artificial distinctions and pedantic 
questions which now embarrass its alienation and obstruct its real 
enjoyment^ an incalculable service will be done to the whole 
country, and that more especially to the landed interest." ^ 

It has been apparently the business of almost all past 
legislation with respect to land to weave round it a most 
artificial network which prevents all dealing with it after 

1 13 L. R. p. 269. 
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the ordinary fashion. The old story of fhe agriculturist who 
thought it absolutely necessary that the extraction of a tooth 
should be preceded by dragging the patient three times 
round the room, applies to his present idea with respect to 
buying a piece of land. It is by no means necessary that 
all the expense and dday which now accfonipany it should 
take place. They are not inseparable from such transactions, 
and he is a deluded agricultmrist if he thinks so. He might 
be safely entrusted with much more power, even over settled 
land under the control of some cheap and accessible Tri-" 
bunal : such as the powers usually inserted in settlements, 
and even under certain oircumstandea with the power of sale 
of a part of the land to pay off incumbrances. Land, also, 
now vested in corporations, and at present unalienable, might 
be thus, under certain regulations, brought into the market. 
In fact the power to deal freely with land might be thus 
obtained, and thus a great increase of value be conferred 
upon it. 

The whole subject is, in fact, well worthy the attention of 
the Government. The Lord ChanceUor, as we have seen, 
declared that they are anxious to carry into execution measures 
relating to the laws which ajffveted 3PB0P£RTT, and some 
other members of the Government have realised this intention 
by assisting particular bills having this object. We do not 
know that any fresh inquiry is necessary ; but if it does take 
place, we trust that the lay klement, which has been found 
so useful in the Chancery Commission, may be again brought 
into use ; and we do believe that the art and mystery now 
attending the practice of conveyancftng may become as intel- 
ligible as the once inexplicable oracle of Dodona. 

This perhaps is best shown by reference to what is actually 
taking place. The operations of the Inclosure Commission 
have been lately extended to many familiar conveyancing 
transactions. 

The recent Indosure Act^ and its aufaeequent Amendment 
Acts have dothed the Commissioners with most extensive 
powers for effecting exchanges and partitkms of land. 

1 8 & 9 Viet «. 18. 
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Under the provisions of private Inclosuro Acta power was 
ordiparilj given to the Commissioners thereby appointed to 
earry out exchanges of lands entitled to common right within 
the district dealt with. The Inclosure Commission has, in 
addition to its jurisdiction in the matter of waste and com 
monaUe lands, power to authorise ezchanges^ of lands, irre- 
spective of inclosure proceedings. The extended power thus 
given will be found in practice, there can be no doabt, to 
be of the utmost value to the landowners of the kingdom. 
These powers have been in force since the autumn of 1845. 
For a time, however, they were very little known or acted 
upon ; whilst in some quarters the validity of such exchanges 
was held not to be free from doubt. AU such doubts, how«* 
ever, have now been set at rest ; and many professional men 
of the highest enunence haye availed themselves of these 
powers of exohange; whilst even suitors in the Court of 
Chancery are now in the habit> with the consent of the 
Masteirs, of elTecting exchanges and partitions through the 
Inclosure Commission. 

On refemog to the annual reports of the Inelosure Com- 
missioners, we find that, according to the report for 1846, 
there was only 1 aj^lication for exchange ; in that for 

1847 there were 9 applications ; 



1848 


99 


13 


1849 


» 


39 


1850 


» 


51 


1831 


99 


73 


1852 


99 


96 



This list proves that the landowners of the kingdom are 
now beginning duly to estimate the benefit conferred by these 
provisions. Not only portions of estates, but evenr entire 
estates, may be thus exchanged. The whole expenses to which 
the parties are thus subjected are very trifling in amount, 
ranging ordinarily from 3Z. to 7Z., the cost of the requisite 
advertisements being the main expense, and the only stamp 
duties. Assuming the exchange to be between two parties, 
three engrossed orders of exchange, with maps attached, are 
required, one remains for deposit, and one for each party. 
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The form, however, of the order is »mple and concise, and 
consequently inexpensive. The cost of the valuations, on 
which such exchanges are based, is not included in the above 
estimate of expenses ; but those of our readers who are ac- 
quainted with transactions of this nature, which have been 
effected in the usual manner^ will appreciate the great saving 
of expense made in exchanges effected through this Com- 
mission. 

Nor is there anything remarkable in this. We merely 
adduce it as an instance of what may be done in cases where 
the will and the power exist to render the dealings with pro- 
perty simple, cheap, and expeditious ; and we are sure that 
these principles may be safely and wisely extended to many 
other similar transactions. 

Here then we have a safe and practicable field of operation 
for a Government bouncl to relieve the land from the burdens 
which now oppress it We see that the agriculturists are 
reminding Lord Derby that the Committee of the House 
of Lords on the Burdens of Land (1846)^ of which his 
Lordship was a member, agreed only in one recommendation, 
^^ the necessity for thorough revision of the whole subject of 
conveyancing, and the disuse of the present prolix, expensive, 
and vexatious system." Political friends and foes agree in 
calling for the fulfilment of this recommendation ; and we 
would not enforce it if we did not feel certain that it is prac- 
ticable, — that the transfer of land may be assimilated to the 
transfer of stock ; that the transfer of the one may be made 
as free, as simple, and nearly as cheap as the other. It will 
be our duty to redeem this promise, and to prove to the laud- 
owner that on this subject he is far behindhand, and that lie 
has it now in his power to pursue a policy which impoverishes 
no one ; 

«« But makes him rich indeed I " 
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ART. n— THE HISTORY OF JURISPRUDENCE.* 
Chaftbr L 

The term Jurisprudence^ has been used in very different 
senses. Originallj it meant knowledge of the principles of 
Law, or skill in its practice. In the Institutes of Justinian it 
is defined to be the knowledge of what is just and unjust. 
Upon the revival of .learning in Europe it was used to mean, 
knowledge of the Boman law. It has also been used in a 
sense borrowed from the French to mean a collection of the 
principles belonging to particulfur branches of the Law ; — 
thus. Equity, Jurisprudence, Medical Jurisprudence. 

The possibility of a complete Science of Law is now ad- 
mitted. Jurisprudence is the term now generally used to 
denote the Science of Law ; and we shall so employ it in the 
following pages. By Law is here understood Positive Law, 
or the law of human enactment. Jurisprudence is then the 
Science of Positive Law; and as such is the theory of those 
duties which are capable of being enforced by the public 
authority. But Jurisprudence, in its investigation of the 
origin, principles, and development of Law, manifestly fur- 
nishes rules which teach men to acknowledge good, and 
reject evil laws. Hence Jurisprudence is not only the science 
of positive law, but also the act of Legislation. As a science 
is conversant about speculative knowledge merely, and art 
. is the application of knowledge to practice. Jurisprudence 
when applied to practice is an art, when confined to the 
theory of laws is strictly a science. Thus the same term 

' We purpose to give a series of Articles upon the scientific development of 
Jurisprudence. A great impulse has recently been given to Legal Reform. It 
may, therefore, prove not unacceptable for our readers to peruse an historical 
review of the great wciters who have scientifically cultivated Law, combined 
with a sketch of its internal development. 

' Latin, Jurlsprudentia ; French, Jurisprudence, &c. 
VOL. XVI. D 
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may be correctly applied to both the science and its cor- 
responding art ; as Logic is not only the science of thought, 
but also the art of reasoning. 

The natural rights of man are life, liberty, and property. 
These in the first beginnings of dvilisation are not only 
practically insecure, but even in theory are imperfectly ac- 
knowledged. Where slavery still exists the rights are still 
imperfect ; and the aggressive wars of our own times show 
that the rights of strangers to their lives and property are 
not yet perfectly admitted by the most civilised states in the 
world. But during the process of (uvilisation the sympathy 
of man for his fellow man extends in an ever^widening circle. 
The first nucleus of society is the family; and the family 
developes into the tribe. Men whilst in the stage of the 
tribe fanatically regard its interest beyond anything else; 
they do not yet recognise the positive rights of other men to 
life, liberty, and property ; nor do they hesitate to rob and 
murder persons even belonging to neighbouring tribes, speak- 
ing the same language, and having the same national origin* 
Thus the Arabian tribes were engaged in mutual war before 
Mahomet for a time united them ; the native kings of Ireland 
never ceased from their efforts of mutual destruction; the right 
of private war between the feudal barons was one of the most 
difficult to be abolished ; the clans of the Scottish Highlands, 
to the time of their total disorganisation, maintained the 
right of private war; the Indian tribes of North America 
still massacre one another when opportunity may offer; the 
tribes of Northern Africa still are engaged in deadly mutual 
strife, scarcely interrupted by their common danger from the 
French invasion. 

Yet during this stage the tribes of the same race in pro- 
cess of time regard one another with less animosity than 
those belonging to other races. The Berbers of Northern 
Africa are sometimes mutually at peace: but towards 
Christians they entertain perpetual hostility. They rob and 
murder us whenever opportunity may offer; nor do they 
perceive that they violate any natural right, or transgress 
any natural duty. 

Sympathy developes from the tribe to the nation, and 
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thence to the race. In ancient Greece, though piracy at 
first was not a dishonourable profession, the right of all Hel- 
lenes were finally recognised ; but the rest of mankind were 
still considered barbarians, perpetual enanies, without na-* 
tural right to life, liberty, and property. The Boman 
citizen united many nations, but warred upon the rest of the 
ancient world. Still the acknowledgment of the r%hts of 
humanity, and the consequent fusion of races, unceasingly 
proceed. In modem Europe, the different states of France, 
once independent, have coalesced into one. The old king- 
doms of Spain are now under one government The British 
Islands, in which have existed such diversities of races and 
language, are now united in cme kingdom. Most of the 
Sclavonic races have coalesced under the empire of Bussia. 
Whilst in present continental politics the schemes of uniting 
Italy under one government, -^ of a German empire, — of a 
Pansdavonic Union, are agitated by many ardent politicians. 
The stage of civilisation at which no nation has yet arrived, 
but towards which all have a present tendency, is that in 
which men shall entertain the same sympathy towards all 
mankind which has been felt by them for family, tribe, 
nation, race, — in which the crime of killing a stranger in 
aggressive waa: shall be regarded as we now regard murder, 
— when the liberty of the individual shall be completely de- 
veloped, — and when men, true citizens of the world, shall 
possess over the earth their rights, and under the law the 
means of enforcing them. 

Bnt though all human races upOn the earth are in a state 
of progress tending towards the same legal civilisation, there 
need be no apprehension that the nations of the world wiU 
so fell into one rank of level avarice. The gifts of nature are 
so variously scattered amongst the children of great national 
families, and the brilliant variety of genius, taste, and imagi- 
nation in races constitutes the splendour of mankind. The 
types of nationalities disappear with difficulty, aind there is 
in nature one uniform variety. Grandeur and beauty would 
vanish from the earth if it were smoothed into level plain- 
ness. And, although once the laws be discovered under 
which we best may live in happiness, all nations in a similar 

n 2 
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state of dvilisatioii will adopt them, the glorious diversity of 
mankind must ever still proceed. , 

The greater part of our modem legal civilisation is the 
result of the labours of wise and good men, who have 
laboured in that department of human intelligence which is 
our present subject. A true social idea, says Lamartine *, 
descended from Heaven on humanity never retiring. Once 
that it has germinated in certain right hearts, sound and 
logical minds, it bears within itself something vital, divine, 
immortal, which never more perishes in its entirety. Pas- 
sions, vile interests^ ignorance, prejudices, may crush it under 
their feet, may mutilate it under the sabre or hatchet ; its 
fruits are retarded for ages ; but the hand of Providence is 
full of ages ; at the destined time, the living idea at which 
the seed has been spread and multiplied, even by the storms, 
bursts forth at once in the minds of all* 

Throughout the annals of philosophy and legislation we 
find the constant aspiration to the great, the beautiful, the 
just,— in a word to Progress. Greece for a time first mani- 
fested this aspiration with the greatest ardour. It is true 
that decay and barbarism followed these. But the decay and 
barbarism were only for the degenerate Greeks. The decay 
ifind barbarism were not for Rome which received the fruits 
of the Grecian civilisation; nor were the decay and barbarism 
ultimately for humanity, which to this day preserves, as a 
treasure of inestimable value, some of the principles evolved 
by the legislators and philosophers of Greece. 

In reading the political works of the ancient Greek philo- 
sophers, we are not to judge them like modern writings. 
The jurists, publicists, legislators, statesmen of the present age, 
all have before them the historical experience of twenty-two 
centuries since Plato wrote. From that time the human race 
has been labouring, not only in the academy and lyceum of the 
ancient, in the libraries and universities of the modern schools, 
— but also in the working life of government, legislation, and 
war, to solve the great question how temporal peace and hap- 
piness may best be secured. The triumphs of Alexander over 

' Essai sur La Politique Rationelle. 
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Oriental despotism, -^ the flourishing civilisation of Egypt 
under the Ptolemies, — the progress of the Bomah Empire, 
and its splendid cultivation of the laws of civil society, — the 
feudal system — the history of the Italian republics — the 
history of the great modem nations which now support the 
progress of the civilised world, — all supply us with a larger 
induction then Plato ever dreamed of. And we now reap 
the fruits of all the political experiments which have cost our 
ancestors so much time, care, and blood. 

With difficulty do we now picture to ourselves the Athenian 
civilisation in which Plato lived. Some arts were then de- 
veloped to a height since unattained by human genius and 
industry. We do not now rival the poetry of Homer or 
Sophocles, — the oratory of Demosthenes or ^schines — the 
sculpture of Phidias — the painting of Appelles. But this 
. grand cultivation of the fine arts has thrown a gloss over the 
traces of barbarism. Three fourths of the population of 
Grreece were slaves ; both Plato and Aristotle justify slavery 
on the plea of necessity. Marriage as now understood was 
unknown ; women were still socially slaves. In Greece the 
highest social types of woman are Lais and Aspasia ; although 
their poetry and fiction show that in the future marriage was 
anticipated. Piracy in the heroic times was an honourable 
profession. Later, the partially civilised Oriental nations 
were to the Hellenes barbarians. Even in Greece, and be- 
tween Greeks, war was carried on with a ferocity now un- 
known in international contests between civilised nations^ 
When one of the petty Grecian cities was taken by the 
enemy, it was no unusual thing that it should be burnt to 
ashes, and all the surviving inhabitants sold as slaves. When 
a Grecian citizen fought, it was with the consciousnesli that 
if defeated, in all probability he would be butchered on the 
smoking ruins of his hearth. Such a fate as this was suffered 
by some of the noblest cities in Greece which fought the 
bravest against the Persians, and in which were nurtured the 
germs of European polity and civilisation. Hence we must 
consider it a splendid effort of the human intellect that Plato 
then wrote such works, enouncing in the most felicitous lan- 
guage, political truths for all time ; although it must at the 
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\ time be adnutted that nfemy of his dulogaee, and even 
thoee which explain the meet yital parts of his STStem, are 
diafigored by theories and ideas borrowed from the political 
experiments made by Grecian society, and which long have 
been eliminated from civilisation by the good sense <^ 
mankind. 

Among the general ideas which govern the activity of 
man, appear the idea of tiie Usefnl, producing mathematics, 
physics, industry, political economy ; the idea of the Beauti- 
fril, producing Art; and the idea of the Just, producing 
Civil Society, the State, Jurisprudence. The Just is one of 
those ideas which constitute the glory of human nature. 
Man perceives it in the beginning ; but he perceives it only 
as a lightning flash amidst the profound gloom of his early 
passions; he sees it unceanngly violated, and at every 
moment eflaced by the inevitable disorder of Conflicting in- 
terests. What Sousseau has called sodety in a state of 
nature, is nothing more than a state of war, where the right 
of the strongest reigns. But Justice established constitutes 
the State. The use of the State is to cause Justice to be 
respected through the means of force; and it acts in con- 
formity with an idea which is inherent in that of Justice, — 
that is that injustice ought not only to be repressed but 
punished. Hence arises civil and political society ; which is 
nothing else than Justice acting by means of that l^al order 
which the State represents. The State, however, ought to 
take no notice of the infinite variety of human elements which 
were conflicting amidst the confusion and chaos of natural 
sodety ; it does not embrace the whole man ; it considers 
him only in relation to the ideas of the Just and Unjust.^ 

But the province of Justice was not so easily determined 
in andent times. Even at this moment, the province of 
Government is the subject of the keenest inquisitions, — one 
party of philosophers maintaining that the duty of Govern* 
ment is simply to maintain justice and order, another invest* 
ing the Government with the direction of the whole progres- 
dve force of the people. It is almost unnecessary to say that 

' Victor Cousin. 
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the Bolotion of this question is one of the most important for 
the happiness of mankind. 

The triumph of all scienoe is but to verify facts; and 
draw from th^ connection the inductions that reveal the 
laws to be obeyed by man, under pain of being the more 
miserable the less he shall know or obey them. With this 
branch of the Sodal Sdence, as with all others, the art whose 
important principles and general rules it demonstrates was 
practised long before the existence of such a science was ever 
suspected. Idinos gave laws to Crete, Lycurgus to Sparta, 
Sdon to Athens, Pythagoras to Southern Italy ; but these 
diflerent legislators were men rather distinguished by their 
strength of character, by the knowledge which they had of 
tiie state of manners, of the usages, and of the wants of the 
difierent nations for whom their laws were destined, than by 
tiie profiindity of thdr general political views. Before their 
time vast monarchies had existed which have no history but 
the revolutions of the reigning houses. And if Minos be the 
first l^slator whom history mentions, the cause of this 
honourable distinction is known. ''This legislator," says 
the historian Ephorus cited by Strabo, "appears to have 
regarded liberty as the greatest good for civil societies; 
because that it alone can guarantee to individuals the pro- 
perty in the advantages which they enjoy : whilst in slavery, 
all belongs to the man who governs, nothing to the governed." 
Unquestionably to these sound ideas on sodety and govern- 
ment, to the communications established between the most 
eminent men by their talents, to the influence more or less 
direct whidi each of them exercised over his fellow citizens, 
the Greeks owed the means of coming with glory out of the 
terrible crisis of the Persian invasion. The energy which 
thqr employed in defence of their liberty was the result of 
thdr ardent love of country, and of their profound con- 
sciousness of their rights as citizens of a firee state.^ 

Socrates^ first incited the intellect of Greece along the 
path of political and ethical philosophy. He talked only, — 
he wrote nothing; but his opinions are preserved and ma- 

> Thurot, Discours Freliminaire. * B. C. 469^400. 
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f ured in the works of Plato. Aristotle next took lip the 
inquiry; and with a keener and harder intellect avoided 
many of the errors into which Plato felL It is necessary 
thus to follow out the philosophy of the Socratic schools ; 
no system^ if completely isolated, can be understood. A 
system cannot be thoroughly comprehended until we know 
all the consequences which have actually followed, and which 
it is the business of history to trace from it in the appli* 
cation of principles* 

With the first sages of Greece, the subject of examination 
had been Nature, or the Kosmos, as one undistinguished 
whole. This vast and undefined problem had occupied the 
attention of the Ionic as well as the Eclectic phikwophers^ 
Pythagoras as well as Empedodes. However, under the 
cultivation of the Sophists, the division of labour was first 
applied to the sciences. It appears strange to us, knowing 
the degree of perfection to which the study of some of the 
physical sciences has advanced, that Socrates was convinced 
that the Gods intended the machinery by which they brought 
about the astronomical and other physical results to remain 
unknown, and that it was impious as well as useless to pry 
into their secrets. He therefore devoted himself to con- 
sider the rules and purposes of human life, and was the first 
to proclaim that ^^the proper study of mankind is man*" 
He consequently desired to confine the studies of his hearers 
to human matters as distinguished from divine — the latter 
comprehending astronomy and physics. ^^ Socrates," says 
Xenophon, in the ^' Memorabilia," *' continued incessantly 
discussing human affairs, investigating; What is piety?—* 
What impiety ? — What is the honourable and the base?— 
What is the just and the unjust ? — What is temperance ? — 
What is courage or cowardice ? — What is a city ? — What 
is the character fit for a citizen ? — What is authority over 
man ? — What is the character befitting the exercise of such 
authority ? — and other similar questions. Men who knew 
these matters he accounted good and honourable ; men who 
were ignorant of them he assimilated to slaves." The 
method of the Socratic examination of these important sub- 
jects, was strongly to contrast the state of knowledge on the 
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general topics of Man and Society, with the state of know* 
ledge possessed by men of their individual handicrafts and 
professions. Civilised men devoted to different pursuits, in 
the prepress of the division of labour, learn accurately the 
matters relating to their several professions; and in the 
subject matter of their professions are authorities, so that no 
one presumes to interfere with them; but in matters of 
social philosophy, all are as well ignorant and confident. 
Since the age of Socrates and Plato, however, a considerable 
advance has been made. Then, not only amongst the 
generality of civilised men were the ideas respecting morals, 
laws, and social economy, vague and unscientific ; but also 
the ideas respecting physical nature were obscure, super- 
natural. A god was in every hill, — in every fountain ; the 
sun and moon were divinities — their motions and magni- 
tudes as yet uncalculated with accuracy. 

In the nineteenth century, as r^ards the physical sciences, 
men are content to admit their original ignorance to seek for 
knowledge from the teacher, and acknowledge his proofs^ 
And the time will arrive when the mental sciences will be 
brought to a similar degree of perfection, and their truths 
similarly admitted. Socrates was unable to draw such a 
comparison as is now possible for a student of the social 
sdences. But the comparison which he actually took, bor- 
rowed from the special trades and professions, led to one 
important result He first saw and showed that as in each 
art or profession there is an end to be obtained, so in the 
general art of human living and society, there is a grand and 
comprehensive end, the security and happiness, as far as 
practicable, of each and all persons in the society. ^ Socrates 
resolved all virtue into knowledge, all vice into ignorance. 
To do right was the only way to be happy, or, at least, to 
avoid as much unhappiness as possible. Now this was pre- 
cisely what every one wished for and aimed at, only that 
many persons, from ignorance, took the wrong road, and no 
man was always wise enough to take the right. . But as no 
man was willingly his own enemy, so no man ever did wrong 

* G rote's History of Greece, vol. viii. 
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willingly; it was because he was not fully or correctly in- 
formed of the consequences of his own actions ; so that the 
proper remedy to apply was enlarged teaching of consequences 
and improved judgment. ^ 

The personal history of some of the greatest men is but 
little known. The great founder of the Academy, like Shak- 
speare and many others, lives for us in his works. Plato S 
the son of Ariston and Perictione, was bom in Olympiad 87. 
3., B. c. 429, being about the time of the death of Perides. 
It is uncertain whether Athens or .^gina was his birth-place. 
By his mother's side he was descended from Codms and 
Solon, and connected with the most distinguished families, 
the greatest politicians of the age. By nature gifted with 
the rarest talents, he received the best physical and mental 
education which Athens could afford, and in his youth was 
distinguished alike in music, poetry, and gymnastic exercises. 
By Socrates he was imbued with that spirit of true philosophy 
which pervades his works. Plato began to receive the in* 
structions of Socrates when about twenty years of age, and 
listened to his discourses for eleven years. He had originally 
destined himself for public life; but the corruption of the 
fierce Athenian democracy drove tl^ contemplative philosopher 
into the quiet groves of Academy. And thus in every line 
of Plato's dialogues we may discern a certain deficiency in 
practical contrivance, — a thing only to be acquired in the 
working business of life, in the actual conduct of affairs. 

After the persecution and death of Socrates — ^' that man 
the best of all in his time that we have known, and moreover 
the most wise and just,'' — Plato went to Megara, where ho 
is said to have attended the lecturer of Euclid. And, next, 
he spent several years in travelling, principally in Magna 
Grascia, Sicily, and Egypt. At Tarentum he is said to have 

1 Cicero, De Oratore, i. 47. 
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been initiated by Arcbytae into the Pythagorean mysteries. 
And many have attributed to this the enlarged political and 
social views which he afterwards unfolded in the '< Republic" 
Chiefly at the instance of the Pythagoreans, who desired to 
obtain a footing in Sicily, he made two voyages to that island, 
where, however, his attempts were wholly unsuccessfuL After 
snffmng some vicissitudes and nearly meeting death, through 
the agency of Dionysius, tyrant of Syracuse, he returned to 
Athens, and founded there his celebrated school of the 
Academy. There he lectured during a period of nearly forty 
years^ only broken, it is said, by two more journeys to Sicily. 
Among his disciples were Xenocrates, Aristotle, Demosthenes, 
and Theophrastus, worthy pupils of so great a master. Such, 
briefly, was his uneventful life. He died Olymp. 108, about 
B. C. 348. 

One of the greatest advantages in studying the works of 
Plato arises from the peculiar cultivation of the philosopher. 
In Plato we are not perusing the doctrine of one individual 
however great ; we have the whole Greek philosophy, illus* 
trated alike by poets, historians, sages ; and by Socrates and 
Plato applied to the knowledge and perfection of man. Nor 
has Plato absorbed only the Greek philosophy. In his youth 
he coUected the rays of civilisation dispersed through the 
schools of Megara, Cyrene, Italy, Egypt. Thus embracing 
all existing knowledge, he unit^ the religious sentiment of 
Asia to the metaphysics and natural philosophy of Europe : 
and cultivated the beginnings of political science for the in* 
struction of the human race. The impulse so given by Plato 
to human thought survives to the present time. '^ Here is 
the germ of that Europe we know so well, in its long history 
of arts and arms ; bere are all its traits already discernible in 
the mind of Plato ; and in none before him."^ 

Plato, in all his works, shows that one of the greatest 
causes of human corruption is bad education. He fully per* 
ceives that if knowledge be a power, ignorance is also a 
power, — the power which keeps the savage a savage, and 
which commits each varied crime that dii^race civilisation. 

^ Emerson's ** Reprcsentatite Mea*" p. 21. 
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Hie political discussions have^ for one of their iinnaediate 
objects, the laying down of right principles of education, 
and enforcing them by the constitution of the laws and the 
power of the State. And his two great works, the ** Be- 
public " and the " Laws," may be considered as theories 
and plans of civic education rather than schemes of legisla- 
tion and details of laws. The former inquires more par- 
ticularly into the principles on which a right government 
may be formed ; and the latter presents a systematic view 
of the principles of legislation; but comprising, as both 
works do, so much matter of a purely intellectual and 
ethical character, their primary object must have been the 
improvement of huitian nature by social institutions, ex- 
pressly formed for the purpose. 

Plato first divided philosophy into three parts, — Dialectics, 
Physics, and Ethics, or the Political Science; and this 
division has been recognised by every succeeding age as a 
guide. Under Ethics he comprehended Politics, and gene- 
rally the science of society. Dialectics, or Logic, was the 
science by which he traced the operations of the mind to 
certain fixed ideas inherent in the mind itself, though exist- 
ing independently of it. He laid down the chief distinctions 
between each of these sciences, and traced their mutual 
dependencies. He also illustrated separately each branch of 
philosophy; but did not profess to give a complete system 
of each. In this respect his works are only suggestive of 
future discoveries. In his moral system he defined virtue 
to be the imitation of Grod, or the effort of man to attain to 
a resemblance of his original. Virtue is one, but com- 
pounded of four elements — wisdom, courage or constancy, 
temperance, and justice. Education is the liberal cultiva- 
tion and moral discipline of the mind ; and the science oC 
politics is the application to society of the moral law ; its 
ends are liberty and peace. Plato adopted the great Socratic 
principle, — no one is willingly eviL -He inferred from the 
idea of an all-perfect Deity that good is the general law, 
and that man is attracted to it by its nature. Evil is the 
result of ignorance; ignorance enslaves man with a dark 
cave, from which the light of knowledge alone can free him. 
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Thisy then, is the first great principle, that no one is will- 
ingly evil ; and the second is, that every one is capable of 
producing Changes in his own moral character. The first 
has been thus exemplified by Bitter: — << As the rational 
soul can only involuntarOy be subject to ignorance, it is 
only against its will that it can be evil. Every volition, by 
its essential nature, pursues the good ; no one is willing to 
be subject to evil, or to become bad, inasmuch as the end of 
volition is not the immediate act, but the object for the sake 
of which the act is undertaken ; and no man enters on any 
act or undertaking except for the sake of ultimate good. 
Now a man, when engaged in any act apparently good, may 
err, and choose the evil instead of the good ; but in that 
case he labours under an involuntary error, and does not 
what he really desires, but which, in spite of his wishes, 
seems to him either as an immediate good, or a means to an 
ultimate good.*^ ^ 

When Plato wrote, the possibility of mental science was 
not suspected by the vulgar, and was denied by the learned. 
Even at the present day, how difficult it is to convince some 
that there are natural principles of justice, as there are 
natural principles of gravitation, and that it is equally pos- 
dble to ascertain them with accuracy. The ancient sophists 
maintained that right and wrong did not exist by nature, but 
only by convention. ** That which appears just and honour- 
able for each city is so for that city, so long as the opinion 
is entertained," says Protagoras in the ^* Theaetetes.'' The 
opinions of the sophists may have been exaggerated by their 
great opponent Plato ; but still we may be assured that they 
did protest energetically against the possibility of mental 
science. And so, concerning Justice, Plato wrote: ** Of all 
whose arguments are left to the men of the present time, no 
one has ever yet condemned injustice, or praised justice, 
otherwise than as respects the repute, honour, and emoluments 
arising therefrom ; while as respects either of them in itself, 
and subsisting by its own power in the mind of the possessor, 
and concealed from both gods and men, no one has yet suf- 

> Rep. Men. p. 43. 
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ficiently investigated, either in poetry or prose writings, — 
how, namely, that the one is the greatest of all the evils that 
the soul has within it, and Justice the greatest good." 

But Plato's idea of the Just was so exalted, that the im- 
possibility of its being enforced by human government has 
made the name of his " Republic " a symbol for a splendid 
. political vision, whose airy outlines for ever mock the aspira- 
tions of the patriotic statesman. 

On the subject of Justice, both in the individual and in 
the State, his views were these : — In order that man may 
act rightly, there must be some end of his being, with the 
nature of which he ought carefully to acquaint himself. 
This is the real and true good, and a knowledge of it is in* 
dispensable to the moral man, and constitutes the virtue of 
wisdom." ^ It is therefore necessary to be instructed in this. 
Virtue, so far as it rests upon science, may be learned in 
the same sense as science itself is teachable ; that is, origin- 
ally and naturally, it dwells potentially in the soul, and may 
be drawn out by education. And in the consideration and 
practical application of this virtue the Socratic principle must 
never be forgotten — that no one is willingly evil. 

In order, however, that this knowledge may result in 
action, the energy of the human soul must move. Human 
action requires means and co-operating causes : such is for- 
titude, the virtue of spirit, which is to support the reason. 
What Plato calls fortitude in a moral sense^ does not con- 
sist merely in a contempt of death, or courage during danger, 
but solely in the maintenance of right opinions. 

Temperance is the third virtue ; and in the " Phaedrus" he 
thus explains the matter : — Those are usually styled tem- 
perate who abstain from all excesses, and moderately indulge 
themselves, in order to avoid sickness, or pain, or depriva- 
tion of some other gratification, and in order to indulge their 
temperate indulgences as long as possible; and those are 
often called brave who fear not deaths when they are in 
danger of losing oilier enjoyments. But the former are tem- 
perate from an intemperate desire of pleasure, the latter from 

> De Repub. b. viii. Charmidcs. 
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the fear of loBing^ either their honour or 8ome other good 
possession. Strange temperanee that whose root is intern- 
peiance^ and rare valour whose spring is cowardice. This 
then cannot be a true sacrifice to virtue which merely ex- 
dianges pleasure for pleasure, pain for pain, fear for fear, 
greater for less. The true coin is a right understanding of 
what is good. 

And Justice, the fourth virtue, is employed by Plato to 
indicate a far higher idea than is now comprehended under 
the term. Justice represents the harmonious and propor- 
tional development of the inner man, by means of which 
each faculty of the soul, without interfering with the others, 
performs its due functions, and thereby produces within him 
complete and perfect order. It is the end and the unity by 
which the other three virtues co-exist and cohere ; it is the 
harmony of wisdom, temperance, and courage. Its office is 
not to r^ulate the moral evolution of the several other 
virtues, but their mutual concord and adjustment. ^ 

And all the moral virtues of the citizen are closely con- 
nected with those of the individual ; for even though by the 
aid of j^ilosophy, a man may have preserved himself pure 
from all unjust and unholy deeds, he is still far from having 
reached the highest degree of excellence, unless it should 
have been his happy lot to live in a weU-ordered polity ; for 
in such a state he will both himself attain to still greater 
perfection, and aUo be serviceable to his fellow citizens. 

The Platonic idea of Justice in the individual embraces 
the harmonious exercise of the three principal virtues of the 
soul, axid. accordingly the whole range of our temporal duties. 
Whilst^the Platonic idea of Justice in the State is that con- 
dition of life in which each individual in the community, 
without interfering with the natural rights of others, dis- 
charges in the best poesiblei manner the duty for which he is 
best fitted. These ideas embrace almost the whole range of 
human action. And from this radical mistake that the State 
can control or direct all huma^ actions, have sprung all the 
errors of Plato. His schemes of polities as detailed in the 

> De Repub. b,4. Ritter, b. viii. c 5, 
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"KepubBc" and "Laws," approve of the system of castes: 
whilst they attempt to control the minutest details of mar- 
riage» and of domestic life in general. Plato advocated 
castes, because^ although perceiving that the division of labour 
was necessary to the existence of progress of civilisation^ he 
did not at the same time perceive that it arose spontaneously 
and necessary without legislative interference. In effect, the 
attempts of the legislature to enforce it have only the result 
of arresting its complete development- 
Plato considered that the human duties came within the 
province and control of the public authority. Justice wais the 
harmony of the virtues ; and it was the business of the State 
to enforce justice. Modem jurists adopt a very different 
opinion. In England, Adam Smith was the first to point out 
with distinctness that justice only did not embrace all virtues, 
but includes the virtues and duties which are capable of 
being enforced by the public authority. Assuredly, in our 
present imperfect state of knowledge and development, we 
cannot say with certainty that a time may not come when 
all the virtues accordingly to Plato may be so enforced, — or 
at least their transgression with propriety punished by the 
State. The rights of which the State takes cognisance are 
steadily increasing. In the early ages, slaves had no rights. 
Now, in civilised states not only is slavery abolished, but 
poor laws provide for the subsistence and education of the 
indigent ; and even the bwer order of animals are protected 
by law from the cruelty of their masters. 

This principle is at the very base of the science of polities: 
and the due ascertainment of the Province of Government is 
perhaps the most important question of modern times. Now 
it is plain that the Province of Government is solely con- 
cerned with those human actions which are capable of being 
enforced by the public authority. And it is idle for a go- 
vernment to try to enforce those duties which are incapable 
of being enforced by it. Such duties are not very easy of 
definition ; but we may arrive at an idea of them by an ex-* 
haustive process of reasoning. In the first place, there are 
certain virtues of the most exalted character, which are only 
capable of being attained by persons of the most splendid 
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moral oi^anisation, placed in circumBtahces where these in- 
nate qtmlities have been developed to the highest pitch of 
excellence. When Leonidas died for liberty and civilisation 
in the pass of Thennopylas^ he performed a duty to man- 
kind, — but what law could enforce the self-devotion of 
which we read the famous examples in ancient history? That 
we may take a recent example, — during the battle of Paris 
in 1848, when the Archbishop of Paris advanced with the 
crucifix in his hand to meet the terrible faubourgs St. Antoine 
and Marceau, careless about meeting death, provided he 
brought peace, he was performing a duty, but a duty incar 
pable of enforcement. The most exalted virtues, exemplified 
in the great actions which ennoble humanity, are attidnable 
by few, and are beyond legislation. 

There is another class of virtues manifested in external 
action less difficult to attain, and more generally diffiised^ 
but still abhorrent of compulsion. Such is the virtue of 
benevolence. Vincent de Paul devoted his life to the com- 
fort of the afiSiicted. Las Casas toiled for years in the cause 
of the expressed Indians. Howard " visited all Europe, not 
to survey the sumptuousness of palaces or the stateliness of 
temples ; not to make accurate measurements of the remains 
of ancient grandeur, nor to form a scale of the curiosity of 
modem art ; not to collect medals^ nor to collate manuscripts, 
but to dive into the depths of dungeons ; to plunge into the 
infections of hospitals; to survey the mansions of sorrow 
and of psun ; to take the gauge and dimensions of misery, 
depression, and contempt; to remember the forgotten; to at- 
tend to the neglected ; to visit the forsaken ; and to compare 
and collate the distresses of all men in all countries." Nor 
is this exalted benevolence confined to such eminent personss. 
Many still abandon the splendour of a patrician life, and the 
luxuries of civilisation in the nineteenth century, in orderj 
living an obscure existence, to afford some relief to misery in 
the abodes of the poor. But benevolence, like friendship and 
gratitude, is beyond legislation. 

Again : to proceed from the virtues which are shown in 
our relations with others to those which chiefly concern the 
individual, the Law cannot enforce prudence, caution, selP- 

VOL. xvi. E 
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control from yice^ or a proper dispositkm ia the expenditure 
of money. Within recent memory one gentleman spenda 
lOO^OOOZ. in supporting an opera for two seasons; another 
spends 300>000;. on the turf in a few years. But the State 
cannot assume with success the guardianship of fortunes. Next 
to the Crown lands, the worst-managed property possessed 
by the community is under the receivers of the Court of 
Chancery. The Law cannot enforce wisdom in managing 
one's own^ or beneficence in dealings with others: such 
things must be left to the discretion of indiyiduab, to the 
progress of education, and to the results of an enlightened 
public opinion. 

Kow if it be impossible to enforce by public authority, 
first, the most exalted virtues ; secondly, dispositions towards 
others such as benevolence and friendship; thirdly, virtues 
belonging to the class of prudence and self-control, how 
much more impossible must it be to force the individual 
sentiments of the mind into the particular form ordained by 
any human law? Yet in this last particular how many 
governments have erred I Not to revert to the Auto-da-fiSs 
of yet more barbarous ages and countries, even in the sixteenth 
century, learned and pious persons condemned others to the 
stake on account of their belief. But the individual acts of 
the mind are independent. And belief of anything rests 
upon the amount of evidence offered in respect of the fact to 
be proved, and the natural capacity of the mind for judge- 
ment. Belief is independent of the will. No ignorant man 
disbelieves what he sees passing before his eyes. No edu* 
cated man disbelieves that there were such persons as Ceesar 
and Napoleon ; that there are such cities as Paris and Borne. 
And in reference to matters less strong in proof, the belief 
or disbelief may be less intense, but still is involuntary and 
beyond the control of the wilL ^ 

At present, by the universal consent of civilisation, what is ' 
involuntary deserves neither reward nor punishment at the 
hands of the magistrate. But through history we see in the 



^ Seo Essays on the Formation and Publication of Opinions. London: 
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examples of religious peraecutioii^ the fearful amount of misery 
caused bj peinsons invested with government attempting to 
enforce belief, — a thing incapable of being enforced* And 
tiiis alone is sufficient to show the importance of ascertaining 
the province of government, — the importance of the Science 
of Jurisprudence. 

In ancient times, although the natural rights to life, 
liberty, and property were imperfectly acknowledged in 
practice, philosophers extended the range of the law to the 
oitire scope of the moral virtues, and the whole domain of 
tiie affections. Modem legislation, for the most part, attempts 
only to protect natural rights ; and gives to the indiiddual 
unrestrained liberty, checked only by laws tending to pro* 
mote the greatest welfare of the community. In the works 
of Aristotle we perceive an approach to the modem system. 
But in numerous instances he is entirely swayed by the poli- 
tical and social opinions of his great master, Plato. 

Abistotle was bom at Stagira, a city of the Thracian 
Chersonese, B. c. 384. In his seventeenth year he repaired 
to the school of Plato at Athens, — which rightly has been 
termed the then Gieat University of the world. There he 
remained twenty years ; and his laborious devotion to 
sdence was appreciated by Plato, who termed him '' The 
intellect of the School'' At the death of Plato, Aristotle 
accompanied his fellow*pupil Xenocrates to the court of 
Hermias, tyrant of Atameus in Mysia. Thence, on the 
overthrow of Hermias by the Persian king, he went to 
Mitylene. His great reputation was now shown by his 
appointment as tutor to the son of Philip of Maoedon^ — 
Alexander the Great, then fourteen years of age. He con- 
tinued with Alexander until he set out on his Asiatic cam^ 
paign, B.G. 334. And although a personal coolness had 
arisen between them, 43tiU Alexander placed some thousands 
of persons under Aristotle's directions, to make inquiries on 
Natural History throughout Asia and Greece. The result 
was the History of Animals. Betumed to Athens, he 
taught in the Lyceum: Xenocrates or Theophrastus then 
had the Academy ; and the Cynics, the Cynosarges. Whilst 
he delivered his discourses, he was in the habit of walking 
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up and down, — a trait of character jwhich forcibly illas^^ 
trates the restless activity of his mind ; and his school ha9 
hence obtained the name of Peripatetics. He lectured at the^ 
Lyceum for twelve years. Exposed at length to the same 
intolerant spirit which had put Socrates to death, he fled tor 
Chalcis, saying, '^ that he was unwilling to involve the^ 
Athenians in tmother crim^e against philosophy." There he 
died, B.C. 321, in his sixty-third year. 

Aristotle errs» like Plato, in blending together the objectsr 
of moral and political science. These ancient philosophers^ 
do not so much speculate on the best laws or the best form: 
of government as about theories on the whole of human^ 
happiness. He appears to have adopted the term Politics, a^ 
the designation of all ethical investigations. And Politica. 
comprise all those disquisitions whose object is human good, 
as weU in the individual, the family, and the state.^ He 
therefore makes three principal divisions of politics, — Ethics,. 
Economics, and Politics proper. The science of Ethics 
investigates the moral good of the individual; Economic^ 
treat of the right management of the family^; Politics of 
the state. 

The fundamental principle of the Aristotelian Ethics is^ 
that morality in the individual, or in society, is a something: 
which grows out of his natural endowments and destination* 
Nature has implanted in man an impulse to action and 
desire without which no act ever would be accomplished ; 
so that all the moral acts of man must attach themselves to 
some natural disposition as its basis.^ The investigations 
of Aristotle turn chiefly upon two principal notions, which 
the ethical, system of Plato had largely developed — that 
of moral good, aad that of virtue. 

All men pursue some good; some things, however, are 
only good and desirable as means for the attainment of 
others ; there must, therefore, be some ultimate good which 
is pursued solely for its own sake ; the good absolutely, or 
the best ; for otherwise, man's efforts would proceed without 
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HdS, and Us desire would be yoid and in valn.^ In nam^ 
at leasts all men are agreed as to this object of human pur- 
suit^ and call it Happiness.' Still the constituents of happi- 
ness are disputed. But it is only in the practical activity of 
the soul, which proceeds with reason, that the work and hap- 
piness of man consist. In order that happiness may be com- 
plete, it must exist in perfect activity, and in a perfect life. 
By perfect life Aristotle understood two things, — the 
development of life to the highest degree of perfection, and 
the consistency of the practical activity from its beginning to 
its close. And the saying of Solon is not without truth, 
— that we must wait tiH a man's death before we call him 
happy. 

The following is a very brief Analysis of those portions of 
the Nicomachean Ethics which relate to Political Science. 

Every art and -every scientific system, and in like manner 
^every course of action and deliberate preferenccj seems to aim 
at some good ; and consequently **the good " has been well 
clefined as " that which all things aim at" * 

The good appears to be the end of that which is especially 
the chief science. And this is political science ; for it directs 
what sciences states ought to cultivate, what individuals should 
learn, and how far they should pursue them.^ Since then 
this science makes use of the practical sciences, and legisfates 
Tespecting what ought to be done, and what ought to be ab- 
«tained from, its end must include those of the others; so that 
this end must be the good of man. For although the good 
of an individual and a state be the same, still that of a state 
appears more important and more perfect both to obtain and 
:preserve. To discover the good of an individual is satis- 
factory, but to discover that of a state or nation is more noble 
4Uid divine.* 

; In the third chapter Aristotle says, as was natural in his 
Age, that perfect exactness is not to be expected in these 
ethical and political subjects. Things honourable and things 
Just, the consideration of which falls within the province of 

« Eth. Nic. L 1. « Eth. Nic. I 2. Eth. Eud. i. i. 
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political scienoe, admit of such vast difference and uncer- 
tainty^ that they seem to exist by law only, and not in the 
nature of things.* 

All men are agreed as to the name of the chief good ; for 
both the vulgar and the educated call it Happiness ; but con- 
cerning the nature of happiness they are at variance^ some 
calling it healthy some wealth. And conscious of their own 
ignorance^ they admire those who say that it is something 
great and beyond them.^ Some^ again> have supposed that 
besides these numerous goods, there is another self-existent 
good» which is to all these the cause of their being goods.' 

But happiness is neither sensual pleasure, nor honour, nor 
virtue, nor wealth*^ It is desirable, then, that it should be 
explained what it is. Perhaps this may be done if we take 
the peculiar work of man; for as to the musician, and 
statuary, and every artist and all who have any work or 
course of action, the good and excellence of each appears to 
consist in their peculiar work; so would it appear to be with 
man, if there is any peculiar work belonging to him.^ What 
then must this peculiar work be ? For life man appears 
to share in common with plants ; but his peculiar work is 
the object of our inquiry. We must therefore separate the 
life of nutrition and growth. Then a kind of sensitive life 
would next follow ; but this also he appears to enjoy in com-* 
mou with the horse, the ox, and every animal.^ There re- 
mains, therefore, a certain practical life of a being which 
possesses reason ; and of this one part is, as it were, obedient 
to reason, the other as possessing it, and exercising intellect. 
But this life being also spoken of in two ways — according to 
energy and according to habit — we must take that according 
to energy.^ Now if we assume the peculiar work of man to 
l>e a kind of life, and this life an energy of the soul, and 
actions performed with reason and the peculiar work of a 
good man to be the same things done well and honourably^ 
and everything to be complete according to its proper excel- 
lence, — if these things be true, it follows that man's chief good 

> B. i. c. S. 8. 3. 2 B. i. c. 5. ss. 2, 3» • S. 4. 
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18 an energy of the soul according to virtue; but if the 
'Virtues are more than one^ according to the best and most 
perfect virtue ; and besides this we must add in a perfect life: 
for as neither one swallow nor one day makes a spring ; so 
neidier does one day, nor a short time, make a man blessed 
and happy.^ 

The second, third, and fourth books are occupied with 
a discussion upon virtues in general. The fifth book dis- 
cusses Justice and Injustice ; and is almost identically the 
same with the fourth book of the Eudemean Ethics. 

All men mean by the term Justice that kind of habit 
from which men are apt to perform just actions, and from 
which they act justly and wish for just things ; and similarly 
in the case of Injustice, that habit from which they act un- 
justly, and wish for unjust things." ^ Justice and Injustice 
are used in more senses than one. The transgressor of law 
appears to be unjust, and the man who takes more than his 
share, and the unfair man ; so that it is clear that the just 
man also will mean the man who acts according to law, and 
the fair man. The Just is therefore the Lawful and Fair; 
the Unjust the Unlawful and Unfair.' 

But since the transgressor of law is unjust, and the keeper 
of law just, it is clear that all lawful things are in some 
sense just ; for those things which have been defined by the 
legislative science are lawful.^ But laws make mention of 
all subjects with a view either to the common advantage of 
all, or of men in power, or of the best citizens, according to 
virtue, or some other such standard. So that, in one way, 
we call those things just which are adapted to produce and 
•preserve happiness and its parts for the social community. 
This justice, therefore, is perfect virtue, not absolutely, but 
relatively; and for this reason, justice often appears to be 
the most excellent of the virtues ; and neither the evening 
nor the morning star is so admirable ; and in a proverb we 
say, '* injustice all virtue is comprehended;" and it is more 
than any other perfect virtue, because it is the exercise of 
perfect virtue ; and it is perfect, because the possessor of it is 
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vhle to eiercise his virtue towards another person^ and not 
only in reference to himself; for many men are able to 
:exercise virtue in their own concerns^ but not in matters 
v?hich concern other people.^ For this reason, the saying of 
Bias seems to be a good one, ** Power will show the man; " 
for the man in power is at once associated with^ and stands 
;in relation to, others; and for this reason justice alone, of all 
-the virtues, seems to be a good to another person, because it 
has relation to another ; for it does what is advantageous to 
some one else, either to the head, or to some member of the 
"Commonwealth, That man, therefore, is the worst who acts 
viciously, both as regards himself and his firiends, and that 
man is the best who acts virtuously, not as regards himself 
-but as regards another ; for this is a difficult task.* 

Universal justice being perfect virtue, considered not 
absolutely, but relatively, there is also a particular justice 
which is violated when the law is broken for the sake of 
qgain. Particular justice is divided into two species; one 
distributive, being concerned in the distributions of honour;, 
■or of wealth, or of any of those other things which can 
possibly be distributed among the members of a political 
•community; the other, corrective in transactions between 
man and man.' 

Distributive justice regards the relative deserts of persons, 
land the respective values of things] and in it geometrical 
proportion is observed^; for in geometrical proportion it 
'Comes to pass that the whole has the same ratio to the whole 
which each party has to the other.* 

But corrective justice deals not according to geometrical 
but arithmetical proportion. For it matters not whether a 
:good man has robbed a bad man, or a bad man a good one^ 
nor whether a good or a bad man has committed adultery; 
-the law looks to the difference of the hurt alone, and treats 
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the persons, if one commits and the other suffers injury, as 
equal, and also if one has done and the other suffered hurt.^ 

The equal is the mean between the more and the les& 
But gain and loss are one more and the other less in eon* 
trary wajs ; that is, the more of good and the less of evil is 
a gain and the contrary is a loss. Between which the mean 
is the equal, which we call the just, so that the just, which 
is correctiye, must be between loss and gain. Hence it is 
that when they have a quarrel they go to the judge ; but 
going to the judge is going to the just ; for the meaning of 
the word judge is a living personification of the just ; and 
they seek a judge as a mean.^ But the judge equalises, and, 
just as if a line had been cut into two unequal parts, he takes 
away from the greater part that quantity by which it ex- 
ceeds the real half, and adds it to the lesser part ; but when 
the whole is divided into two equal parts^ then they say that 
.the parties have their own when they have got an equal share. 
But the equal is the mean between greater and less, accord- 
ing to arithmetical proportion. Pot this reason also it is 
called Bvicaiovy because it is Bixa (in two parts), just as 
if a person should caU it SixaMv (divided in two), and the 
^iKcuTTtis is so called, being as it were St^^aoriJ* (a divider'). 

In the fifth chapter of the fifth book he considers Commu- 
tative Justice, the Law of Retaliation, — lex talionis. This 
was the Pythagorean idea of absolute justice ; but Aristotle 
jshows its erroneousness. For a blow given by a person of 
rank and by an humble person is not justly punished by 
being simply returned. And again, the voluntariness and 
involuntariness of actions makes a great difference. But in 
the intercourse of exchange such a notion of justice as re- 
taliation, if it be according to proportion and not according 
to equality, holds men together. For by proportionate re- 
taliation civil society is held together. For men either seek 
to retaliate evil — otherwise if a man must not retaliate, his 
<x)ndition appears to be as bad as slavery; or to retaliate 
good -^ otherwise there is no interchange of good offices, and 
by these society is held together.* 
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Political Justice takes place in the case of those who live 
as- members of society with a view to self-^sufficiency, and who 
are free and equal either proportionately or numerically. So 
that all those who are not in this condition have not the 
political just in relation to one another^ but only a kind of 
justice, so called from its resemblance.^ Of the political just, 
one part is natural and the other legal. The natural is that 
which everywhere is equally valid, and depends not upon 
being or not being received. But the legal is that which 
originally was a matter of indifference, but which when 
enacted is so no longer ; as the price of a ransom being fixed, 
and all particular acts of legislation.* 

After considering the divisions of offences he investigates 
Equity (JhrisucLo).^ Equity and justice do not seem to be 
absolutely the same, nor yet generally different. And we 
sometimes prsdse the '^ equitable " and the men of that 
character ; so that we even transfer the expression for the 
purpose of praise to other cases, showing by the use of the 
term equitable instead of **good,'' that equity is better. 
Sometimes again, if we attend to the definition, it appears 
absurd that equity should be praiseworthy, when it is some- 
thing different from justice, for either justice must be not 
good, or equity must be not just — that is, if it be different from 
justice, or if they are both good, they must both be the same* 
The cause of the ambiguity is this, that the equitable is just, 
but not that justice which is according to law, but the correc- 
tion of the legally just. And the reason of this is that law 
is in all cases universal, and on some subjects it is not possible 
to speak universally with correctness. When therefore the 
law speaks universally, and something happens different from 
the generality of cases, then it is proper that where the legis- 
lator has erred from speaking generally to correct the defect, 
as the legislator would himself direct if he were then present, 
or as he would have legislated if he had been aware of the 
case ; therefore the equitable is just, and better than some 
kind df the just; not indeed better than the absolute just, 
but better than the error which arises from universal enact- 
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inents. Thia therefore is the definition of Equity — hruiKia 
— that it is a correction of law wherever it is defectiye owing 
to its nmversality. And it is also clear what the character 
-of the equitable man is. For he who does such things from 
deliberate preference^ — who does not push the letter of the 
law to the furthest on the worst side (which is expressed in 
our proverb summum jusy summa injuria)^ but is disposed to 
make allowances^ even although he has the law in his 
&vour, — is equitable.* 



ART. m.— REMARKABLE TRIALS- 

No. L 

Lord Gbet de Wark A2n> othbbs fob Cokspiract and 
Abduction. 

[St. Tr. vol. ix. A.D. 1682.] 

We propose under this title to present to the student a series of 
trials selected from the State Trials and other authentic sources. 
They will in many respects illustrate the state of manners in the 
periods of our history in which they occur, and throw some light 
on the history of our law. We shall enable our readers to form 
some judgment of the characters of the chief persons referred to in 
them, by giving any information that we can collect as to their 
lives. We are satisfied that truth will prove on many of these 
occasions stranger than fiction, and we hope these subjects may 
he so treated as to afford some instruction. It will be convenient 
to present the name of the chief persons who appear in the several 
trials, or who are interested in the event. These are, on the pre- 
.sent occasion : — 

George Earl of Berkeley.* 

' B. Y. c. 10. The ensuing continuation of these papers wiU embrace the 
'oonelusion of the Greek period, with the development of the Roman system, 
•fifom the Twelve Tables to the time of Justinian. 

' First Earl of Berkeley, thirteenth Lord Berkeley. He was a man of great 
worth and piety, and the author of a religious tract commended by Waller. He 
died in 1698, i^^ 71. 
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Elizabeth Countess of Berkeley.^ 

The Lady Henrietta Berkeley^ £fifth daughter of tiie first 
.«arl]. 

The Lady Arabella Berkeley [third daughter of the Baid 
earl].' 

Tord Lord Grey, of Wark.* 



* She was one of the co-heiresses of John Massingbeard, Esq. (of the family 
of Massingbeard, in Lincolnshire), Treasurer of the East India Company. 

* The unhappy victim of the arts of Lord Grey. She died unmarried in 1710. 
' Second wife to W. Fulteney, of Masterton, in the county of Leicester, 

Knight. 

^ The chief offender in this history. False in love and recreant in tlie field, he 
was a di^race even to the profligate age in which he lived. He was the third 
Baron of his line, and his life was eventful. He took j>art in the rebellion of 
the unfortunate Monmouth, and the command of the horse was entrusted to 
him. According to Burnet he showed, from first to last, the most unmistakable 
<!Owardice. ** Soon after their landing [at Lyme], Lord Grey was sent out with 
a small party [to Bridport]. He saw a few of the militia, and he ran for it, but 
his men stood, and the militia ran firom them. Lord Grey brought a fiilse 
alarm that was soon found to be so, for the men whom their leader had aban- 
doned came back in good order." {Burnet^ Hist, O. T. vol. iiL p. 44.) So 
afterwards, when the Duke of Monmouth's foot stood their ground at Sedgmoor, 
** The small body of horse ran upon the first charge, the blame of which was cast 
on Lord Grey.*' {^Burnet, p. 47.) Most subsequent historians have followed 
this account, but Mr. Macaulay seems to have taken a favour for Lord Grey. 
•Admitting his failure in the field, he thus excuses him: — '*One part of the 
•character, or rather it may be of the fortune, of Grey deserves notice* It was 
4ulmitted that everywhere, except on the field of battle, be showed a high degree 
of courage. More than once in embarrassing circumstances, when his life and 
liberty were at stake, the dignity of his deportment and his perfect command of 
all his faculties extorted praise from those who neither loved nor esteemed him. 
But as a soldier he incurred, less perhaps by his faults than by mischance, the de- 
grading imputation of personal cowardice.*' {MacoNlay, vol. i. p. 526.) Another 
writer gives an account of his appearance when taken -prisoner and brought 
hefore James 11. ** On the removal of Monmouth, Grey was introduced. His 
manner and language offered a striking contrast to that of the leader whom he 
had followed. His behaviour to the king was respectful, and his answers to the 
royal questions were delivered with modesty and firmness, hut he made no dis- 
closures, and asked for no fiivour. James himself could toot abstain from al- 
lowing him the praise of resolution. Monmouth received notice to prepare for 
death within forty-eight hours. Grey, who had not been attainted, was reserved 
for trial according to the due course of law.** (^Lingard, vol. x. p. 171.) But 
more was to be gained by letting him live. He soon betrayed a disposition to 
make disclosures : the manner in which his overtures were received encouraged 
him to proceed, and he sent to the king, in writing, a detailed account of the 
Rye House Plot in the reign of Charles II,, and of the more recent rebellions of 
Argyle and Monmouth. James was satbfied with his narrative. Grey received 
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Eobert Chamock (servant. to Lord Grey).* 
Anne Charnock (wife to Charnock). * 
David Jones "i 

Frances Jones J- (creatures of Lord Grey.) • 
Rebecca Jones J 

Having thus Introduced the chief personages, let us see 
under what circumstances the crimes for which Lord Grey 
was tried were committed* The others had only a small 
share in them* Lord Grey was married to Lady Mary, the 
eldest daughter of the Earl of Berkeley, and was thus allowed 
free intercourse with the other members of the family. This 
appears from the whole of the evidence on the trial. He 
came and went as a son and brother. He availed himself of 
tins kind usage to seduce the affections of his sister-in- 
law. Lady Henrietta, a young girl not eighteen, and the 
favourite child of her mother. Enough appears, more espe- 

pardon, and being now a legal witness, assisted to destroy bis fonner associates* 
In some of these trials, as in that of Hampden, his evidence was indispensable, 
to obtain a conviction. The lives of these prisoners were spared, and it is said 
that Grey had stipulated for their lives before he consented to become a witness 
against them. {Bumet, i 646.) But probably thb promise would not have 
much availed, if more could not have been made by the Court by sparing them' 
than by their deaths. Brandon, though found guilty, obtained a pardon through 
the influence of Mason, his wife's sister, and one, it was said, of the king's mis- 
tresses. The friends of Hampden offered 6C002. for his pardon to some in^ 
power. He, as well as Gerard, were heirs to large property, but their fiither» 
were still living. <* The Court could get little in the way of forfeiture,, and 
might get much in the way of ransom.*' (Macaulay, vol. ii. p. 37.) Stained thus 
by almost every crime, incest and cowardice, treachery to his friends and treason 
U» his sovereign, it is not surprising that the Catholic historian should thui^ 
sneeringly conclude his notice of him : — « Yet his testimony must have been sub*' 
stantially correct, since it was not only not publicly called in question after the 
revolution, but he himself was created by King William Earl of Tankerville, 
and appointed Lord Privy Seal and First Lord of the Admiralty 1 1 ** {Lingard; 
ToL iii p. 194.) Henry V. gave the title of Tankerville to Sir John Grey for 
fais services in the French wars. His grandson . was attainted in the thirty* 
oghth year of the succeeding reign. The title remained dormant until revived 
by William III. in the person of the Lord Grey of Wark, lineally descended 
Irom a brother of the first Earl, whose heiress was married to Charles Bennet, 
second Lord Ossulston. 

^ This person had first served Lord Grey in a menial capacity, and was by 
bim advanced to be his gentleman. This had excited remark, and was supposed 
to be a reward for some good turn, either performed or expected. 

' These were the other prisoners At the bar. 
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ciallj wlien she was called as a -witness, to show that he 
obtained complete control over her, and that from the time 
of her fall she was devoted to him body and soul. So tsr 
did this influence extend, that on her aged father petitioning 
the Court that she might be delivered up to him at the end 
of the trial, she declared that she was married to Turner, one 
of Lord Grey's creatures. This was done in order to prevent- 
her being given up to her father, and she was accordingly 
handed over to Turner, as we shall see. The readers of Sir 
Walter Scott's Novels will perceive that he had diligently, 
perused this trial. The Kichard Yarney of Kenilworth is 
the Turner of this trial, but here the unhappy victim was a 
willing party to the fraud. 

We shall first notice the alleged crimes of the prisoner 
Lord Grey. He was indicted with others for conspiracy 
and abduction, and this is almost the only case of the kind 
to be found in the books. It will be remembered that 
adultery, and that class of offences, were never punishable 
criminally, (except for a short period imder the Common- 
wealth) in this country. But it will be seen that the cir- 
cumstances under which the indictment in this case was* 
held to be maintainable would apply to a considerable range 
of others. This case of Lord Grey is the leading case of Its 
class, and is constantly referred to by text writers, and 
other authorities on Criminal Law. 

In Hawkins, PL Cr.by Curwood, (voL iv. p. 128.) we find 
the following passage ; — " Of a nature similar to the offence 
of enticing away women — children under the age of sixteen^ 
which, when done with a view of possessing their property ^ 
is provided for by the 4 & 5 Ph. & Mary, is the offence of 
enticing away young women from their parents or guardians 
above that age for an ill purpose." Theri, referring to Lord- 
Grey's case, it Is said, ** At the trial no force was proved as 
used against the young lady ; on the contrary, she volun- 
tarily eloped from her father's house, and It appeared that no 
other means were used than a solicitation to unlawful lust.- 
There was, however, this aggravation of the offence that 
Lord Grey was at that time married to the lady's eldest 
sister. The indictment was at Common Law, and none of the 
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juJ^es expressed any doubt upon the law; but the parties 
were convicted. No judgment^ however, was given, as the 
family compromised the matter." See also 1 East, P. C. 461., 
and 4 Bla. Com/ 65 n., note by Mr. Christian, who says, 
" the consideration of the young lady being the sister of Lord 
Grey's wife, was undoubtedly a great aggravation of the 
offence, yet its existence in the case was not necessary to 
give the court cognisance of the prosecution. And all such 
acts of indecency and immorality are also punishable by 
indictment in any criminal court as public misdemeanour*^ la 
Bussell on Crimes by Greaves (1843), vol. i. p. 701., this case 
is made the illustration of the remark that ** abduction may 
be attended with such circumstances of combination and con- 
spiracy as to make it an indictable offence," and this seems to 
be the correct rule. But in Emlyn's Pref. to St. Tr. xxxiv. 
the authority of this case is narrowed to this, ** If a man 
debauch his wife's sister, this has been held a misdemeanour, 
punishable by indictment or information. This was the 
case of Ford Lord Grey (St. Trials, a.d. 1682), and of the 
King V. Heathcoat, for debauching Mr. Holworthy's daughter 
(Trin. 7 Geo. 1. 1720, B. K Kot. 46."). Perhaps a declarar 
tory enactment as to this, fixing the true principle, might be 
advisable if a marriage with a deceased wife's sister were ever 
l^allsed, which, however, is not probable. See on the general 
subject, a recent statute, 12 & 13 Vict. c. 76. 

The first point in the case which we shall notice, is the 
question raised as to the competency of Lady Henrietta to 
appear as a witness for the prisoner on this trial. 

*^ Mr. Attorney- General (Sir Eobert Sawyer). This case, my 
Lord, is in the nature of a ravishment of ward ; for it is for taking 
a young lady out of the tuition and custody of her father, who is 
her guardian by nature ; and it is apparent in the proofs, she is 
highly criminal in this very matter herself, in consenting to go 
away in such a manner, and to such an evil purpose ; and now 
she comes to excuse one that is not only a partaker in her fault, 
but the first seducer. Now, my Lord, when we have proved this 
matter of love upon her, that is laid in the information, sure 
she cannot be a witness for them, she would be a witness to ex- 
cuse herself. 
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"Z, C. J. [Pemberto%] Mr. Attorney, I do think truly, tbat^ 
notwithstanding what you say, she may be a witness, being no 
party to the information, but withal, I think there is very little 
credit to be given to what she says. — Mr. WiUiams [counsel for 
the prisoner].^ Sure these gentlemea forget themselves much in 
offering to hinder or oppose one's being a witness that is. no partj 
in the cause, — Mr, Serjt Jefferies. Truly my Lord, we would 
prevent perjury if we could. 

(Then she was sworn.) * 
<* Z. C.J. Brother Jefferies, we cannot oppose it, if they will presd 
it and she consent ; but I tell you what I think of it. — Mr. WU^ 
Hams. If she be sworn, my Lord, we would ask her a question or 
two. Madmn, we would desire your ladyship to answer whether 
my Lord Grey had any hand in your escape ? — Zadfy Henrietta. 
No, sir. — Mr. Justice Dolben, You are upon your oath,, madam ; 
have acare what you say : consider with yourself. — Lady Henrietta. 
Yes, I know I am upon my oath, and do upon my oath say it— 
Mr. Williams. Did my Lord Grey advise you to it? — Lady Henrietta. 
No, I had no advice from him, nor anybody about him, nor did he 
know any thing of it : it teas all my own design^ — Mr. Serjt. 
Jefferies. Madam, I would ask you this question^ and pray con- 
sider well before you answer it. Did you see my Lord Grey on 
the Sunday after you went away from your father's? — Lady 
Henrietta. No, I did not. — Mr. Serjt. Jefferies. Did you see Mm 
on Monday ? — Lady Henrietta. No. — Mr. Serjt. Jefferies. Did you 
on Tuesday. — Lady Henrietta. No. — Mr. Serjt, Jefferies. Did you 
on Wednesday ?-:-Za{fyjfi^«»n>«a. No. — Mr. Serjt. Jefferies. Goo4 
God I pray, madam, how long afterwards was it that you saw him ? 
Lady Henrietta. Sir, it was a great while after. — Mr. Williams. 
How many days or weeks after was it ? — Lady Henrietta. Sir, I 
cannot tell. — Mr, Serjt, Jefferies. As near as you can, madam, when 
was it ? — Lady Henrietta. Lean remember the first place that I 
saw him at after, but the time exactly I cannot. — Mr. Williams. 
"Where was that, madam ? — Lady Henrietta. It was in a hackney- 
coach. — Mr. Williams. That was the time, I suppose, that you 

* Counsel for the Crown : — Mr. Attorney- General, Mr. Solicitor- General, 
Mr. Serjeant Jefferies, and Mr. Edward Smith, a Bencher of the Middle Temple. 
For prisoner : — Mr. Williams, Mr. Holt, and Mr. Wallop. 

^ The present Chief Justice of England considers that her evidence was 
rightly admitted. ** He" (Pemberton, C. J.) ** properly ruled that the young 
lady herself was a competent witness."— (Lord CampbtJts Lives of the Chief 
Justices, vol. ii. p. 40.) The other Judges who agreed to this ruling were. Sir 
Thomas Jones, Sir William Dolben, and Sir Thomas Raymond. 
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sent for him out of the coffee-house i* Covent Grarden ? — Lad^ 
Menrietta. Yes, I did so. — Mr. WUHams. Pray, Madam, did you 
write any letter to my Lord Grey, after your going away ? — Lady 
HenrieUa. Yea, I did by the next post. — Mr. fVUlianu. When 
did you write that letter, Madam? — Lady Henrietta. I did write 
it upon the Tuesday after I came away. I hope that is no offence. 
Z. (7. «7. No. Is it not ? You should have writ to somebody else 
sure. — Lady Henrietta. I thought him the fittest person for me 
to write to, and I did not imagine it would be any ways scandalous 
for him, he being the nearest relation I had in the world, except 
my own brother, that could protect me. — Mr, fFiUiams. Had 
you any answer from my Lord Grey to that matter, Madam? — 
Lady Henrietta. Yes ; and a very harsh letter it was. — Mr. 
Williams. Did you write him any other letter? — Lady Henrietta. 
Yes ; but I received no answer of it at all. — Mr. Thompson. Pray, 
Madam, did my Lord Grey at any time persuade you to return 
to your father ? — Lady Henrietta. Yes, he did so several times. — 
Mr. Serjt. Jefferies. — Pray, Madam, do you know Charnock, that 
was mj Lord Grey's gentleman. — Lady Henrietta, — Yes, I do. 
— Mr. SerjL Jefferies. Upon your oath, did he not carry you away 
from Durdants? — Lady Henrietta. No. — Mr. Serjt. Jefferies. 
Nor did his wife assist you in it? — Lady Henrietta. No. — 
Mr. Serjt. Jefferies. .Was she not with you on the Sunday 
morning ? — Lady Henrietta. No. Nor was not with me. — Mr. 
Attorney- General. Were you not at Mrs. Hilton's then. Madam ? — 
Lady Henrietta. No. — Mr. Attorney- General. Were you then 
at Patten's. — Lady Henrietta. No. — Mr. Solicitor- General. 
Nor at Jones's ? — Lady Henrietta. No, nor at Jones's, upon my 
oath. — Mr. Attorney- General. Pray who did come with you from 
Durdants?— Zflkfy Henrietta. I shall not give any account of 
that, for I will not betray anybody for their kindness to me." 

Thus stoutly^ and through thick and thin, did this un- 
fortunate young lady swear to absolve her lover from all 
guilt. She would willingly, have told some other story by 
giving other reasons for her flight, but this the judges would 
not allow, nor did the counsel for Lord Grey press it. She 
was evidently considered a too willing witness, and under the 
direction of the judge, the jury were little inclined to put 
faith in her story, or believe anything that she said. 

We shall next refer to the most affecting incident in tlie 
whole trial, the production of Lady Berkeley and another 
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daughter. Lady Arabella, to give their version of thti sad affair. 
But it is impossible not to see that in all this evidence the 
discovery of the crime was a more heavy misfortune to the 
Countess than the crime itself* If it could have only been 
kept from the knowledge of the world, she thought all might 
have been well or nearly so. We shall make considerable 
extracts from Lady Berkeley's evidence, as showing the 
wretched standard of morality then prevailing* The evidence 
of Lady Arabella is more artless. 

" Mr. Serjt Jefferies. Swear my Lady Berkeley (which was 
done ; but she seemed not able to speak). — Mr. Solicitor- General. 
I perceive my Lady is much moved at the sight of her daughter. 
Swear my Lady Arabella, her daughter. (Which was done.) Mr. 
Serjt. Jefferies. Pray, Madam, will you acquaint my Lords the 
Judges, and Jury, what you know concerning the letter you dis- 
covered, and how you came by that discovery? — Lady Arabella, 
My mother coming to my Lady Harriet's chamber, and seeing 
there a pen wet with ink, examined her where she had been writing. 
She, in great confusion, told her she had been writing her accounts. 
My mother not being satisfied with her answer, commanded me 
to search the room. Her maid being then in the room, I thought 
it not so much for her honour to do it then. I followed my 
mother down to prayers ; after prayers were done, my mother com- 
manded my Lady Harriett to give me the keys of her closet and 
her cabinet. When she gave me the key, she put into my hands a 
letter, which was written to my Lord Grey, which was to this effect ; 
— * My sister Bell did not suspect our being together last nighty for 
she did not hear the noise. Pray come again Sunday or Monday ; 
if the last, 1 shall be very impatient.' I suppose my Lady Harriett 
gave my Lord Grey intelligence that this was found out ; for my 
Lord Grey sent his servant to me, to acquaint me he desired to 
speak with me. When he first came in, she (I mean my Lady 
Harriett) fell down upon the ground like a dead creature. My 
Lord Grey took her up, and afterwards told me, said he, * You see 
how far it is gone between us ;* and he declared to me, */ love 
nothing upon earth but her; I mean dear Lady Hen,' said he to 
me ; for I say it just as he said it. And after this he told me, he 
would be revenged of aU the family, if they did expose her. I told 
him it would do us no injury, and I did not value what he did say ; 
for my own particular I defied him and the devil ; and would never 
keep council in this affair. And afterwards, when he told me he 



Semarkabie Triak. 67 

had no love, no consideration for anything upon earth but her, I 
told my Lady Harriett, ' I am very much troubled and amazed, that 
you can sit by and hear my Lord Grey say and declare, he has no 
love for any but you, no consideration for any one upon earth but 
you, when it so much concerns my sister ; for my part it stabs me 
to the heart, to hear him make this declaration against my poor 
sister Grey.' (Here she stopt a while.) Mr» SerjL Jefferies, Tray 
go on, Madam. — Ladt/ Arabella. After this she said nothing. I 
told her, I suspected my woman had a hand in it, and therefore I 
would turn her away. This woman, when my Lady Harriett ran 
away, being charged with it, swore she had never carried any letters 
between them ; but after my mother's coming to London, both the 
porter at St. John's, and one Thomas Plomer, accused her that she 
had sent letters to Charnock, who was my Lord Orey's coachman^ 
now his gentleman. I told her then^ I did much wonder, she being 
my servant, should convey letters between them without my know- 
ledge. She then confessed it to me, but withal she told me, ' How 
could I think there was any ill between a brother-in-law and a 
sister ?' and upon this she confessed to me she had sent letters to 
Charnock, though before she had forsworn it.*' 

It will be observed that on the trial the counsel proceeded 
somewhat irregularly to introduce each witness with some 
remarks. 

" Mr. SerjL Jefferies, Now this matter being thus discovered to 
the Countess of Berkeley, this unfortunate young lady's mother, 
she sent for my Lord Grey, and we shall tell you what happened 
to be discoursed between them two, and between the lady and her 
mother, and what promises of amendment lie made. .My Lady 
Berkeley, pray will you tell what you know ? (She seemed unable 
to do it.) She is very much discomposed, the sight of her daughter 
doth put her out of order. 

" Lady Arabella, I have something more to say, that is, I told 
my Lady Harriett, after my Lord Grey had made his declaration 
of his love to my sister^ to me, that if ever he had the impudence 
to name her name to me I would immediately go to my father, and 
tell him all. 

( Then the Countess leaned forward^ and with her hood much 
over her face,) 
Mr. Attn Gen, Pray, my Lady Berkeley, compose yourself, and 
speak as loud as you can. 

" Lady Berkeley. When I came to my daughter, my wretched, 
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unkind daughter, — I have been so kind a mother to her, — I would 
have died rather upon the oath I have taken, than have done this^ 
if there had been any other way to reclaim her, and would have 
done anything to have hid her faults, and died ten times over, 
rather than the dishonour should have come upon my family. This 
child of mine, when I came up to her, fell into a great many tears, 
and begged my pardon for what she had done, and said she would 
never continue any conversation with her brother-in-law any more 
if I would forgive her. And she said all the things that could 
make a tender mother believe her. I told her I did not think it 
safe for her to continue at my house for fear the world should 
discover it, by my Lord Grey's not coming to our house as he 
used to do, and therefore I would send her to my son's wife, her 
sister Dursley, for my Lord Grey did seldom or never visit thei-e, 
and the world would not tahe notice of it. And I thought it better 
and safer for her to be there with her sister, than at home with me. 
Upon which this ungracious chUd wept so bitterly, and begged so 
heartily of me that I would not send her away to her sister's, and 
told me it would not be safe for her to be out of the house from 
me. She told me she would obey me in anything ; and said she 
would now confess to me, though she had denied it before, that 
she had writ my Lord Grey word that they were discovered, which 
was the reason he did not come to me upon the first letter that I 
sent to him to come and speak with me, and she said so many 
things that I believed her penitent, and forgave her and had com- 
passion upon her, and told her (though she had not deserved so 
much from me) she might be quiet (seeing her so much concerned), 
I would not tell her sister Dursley her faults, nor send her thither, 
till I had spoken with her again. Upon which she, as I thought 
continuing penitent, I kissed her in the bed when she was sick, 
and hoped that aU this ugly business was over, and I should have 
no more affliction with her^ especially if my Lord removed his 
family to Durdants, which he did. When we came there, she came 
into my chamber one Sunday morning before I was awake, and 
threw herself upon her knees and kissed my hand, and cried out, 
* Oh, Madam ! I have ojQfended you — I have done ill — I will be a 
good child, and will never do so again. I will break off all cor- 
respondence with him, I will do what you please, anything that 
you do desire.' Then said I, * I hope you will be happy, and I for- 
give you.* * O ! do not tell my father (she said), let not him know 
my faults.' * No,' said I, ' I will not tell him ; but if you will make 
a friend of me, I desire you will have no correspondence with your 
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brother-in-law ; and though you have done all this to offend me, 
I will treat you as a sister more than as a daughter, if you will 
but use this wicked brother-in-law as he deserves. I tell you that 
youth, and virtue, and honour are too much to sacrifice for a base 
brother-in-law.' (Here she swooned, and soon aflber recovered and 
went on.) Then my Lord Grey's wife, my daughter Grey, coming 
down to Durdants, he was to go to his own house at Up Park, Sussex, 
and he writ down to his wife to come up to London. My lord, 
when I spoke to him of it, told me he would obey me in anything ; 
if I would banish him the house, he would never come near it ; 
but then he pretended to advise me like my own son^ thai the 
world fcould take notice of it; that therefore it would be better for 
me to take her abroad with me ; he would avoid all places where 
she came, but he thought it best for her not to be kept too much 
at home, nor he absolutely forbid the house, but he would by 
degrees come seldomer, once in six weeks or two months. But to 
go on to my daughter Grey's coming down to Durdants ; he writing 
to his wife to come up to London, that he might speak to her 
before he went to his own house at Up Park. My daughter Grey 
desired he might come thither, and it being in his way to Sussex, 
I writ him word, that believing he was not able to go to Up Park 
in one day from London, he might call at my lord's house at Dur- 
dants, and dine there by the way, as calling in, intending to lie at 
Guildford, for it is just half way to Guildford. He, instead of 
coming to dinner, came in at nine o'clock at night (I am sure it 
was so much), for it was so dark we could hardly see the colour of 
his horses, from my lord*s great gate, to the place where we were 
in the house ; and coming at that time of night, I thought if I 
turned him out of the house, my lord would wonder at it, and so 
would all the family. Therefore I was forced, as I then thought, 
in point of discretion, to let him lie there that night, which he did ; 
and he told me, * Madam, I had not come here^ but upon your lady- 
ship's letter, nothing else should have brought me : ' because I was 
to give him leave to come, knowing the faults he had committed 
against the honour of our family. Upon which I told him, * My 
Lord, I hope you have so much honour and generosity in you, 
after the promises you have made me, and the confidence and 
indulgence I have shown you, that you will give my daughter no 
letters, and I will lo<^ to her otherwise that you shall have no 
conversation with her.' He desired me to walk up with him into 
the gallery, and then he told me he had brought no letters, and 
would have had me looked in his pocket. I told him that would 
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be to no purpose, for his man Chornock (whom we knew he did 
prefer from being his coachman to be his gentleman, for some 
extraordinary service he did him, or he thought he would do him) 
might have letters enough, and we be never the wiser : but I trusted 
to his honour and his ehrisHanity; and I told him that his going 
on in any such way would be her utter ruin. He told me he would 
not stay there any longer than the next day ; nay, he would be 
gone immediately if I pleased, and he sent his coach io London, 
and had nothing but horses left. But his wife desired her hus- 
band to stay. I had a very hard task to go through, being earnestly 
pressed, both by her and my own lord's importunities, for his stay. 
But my Lord Grey, whilst he was there, did entertain me with his 
passion : he had the confidence to do it, and said he, ' Madam, you 
will always think me a villain, and never have a good opinion of 
me : I shall be always unfortunate, both in myself and your bad 
opinion of me.* Seeing this, I thought it was time to do some- 
thing more ; and I told him that night he dhould stay no longer, 
he should be gone; and his wife seemed so much concerned, and 
would fain have him stay. For by this time she began to find out 
that there was some disorder in her mother and the family, though 
she knew not what it was ; and she sent her sister Lucy to beg he 
might stay : I told her I would not suffer it : However, she pro- 
posed an expedient how her sister Harriett should take physic, 
and keep her chamber while he was there. That I was in a sort 
compelled to do, and I told him, and upon their importunity for 
his stay, that his sister Harriett should be seen no more by him, 
but take physic while he stayed there : to which he replied, 
* Madam, indeed it is rude for me to say it : give me my choice 
either to be drowned or hanged.' Upon this I was extremely dis- 
turbed, and the next morning, I told him, I was not satisfied he 
should stay in England ; he had ordered his wife to go into France, 
and she was to go within a month after : I would have him go with 
her. He told me he had law suits, and he could not : I told him, 
he had told me before, they were of no great consequence, and, 
therefore, they could not hinder him; and I pressed him very 
much, and I fell into a great passion at last ; and told him, if he 
would not go, I would tell her father, and he should take care of 
her, to send her where she should be safe enough from him. For 
I was sensible the world wotdd take notice if he came not thither; 
and, said I, am not able to bear you should. Upon this he pro- 
nif.scd me with all the oaths, imprecations, and promises in the 
world, that he would go and follow his wife into France at 
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Christmas, aad stay there eight months ; and by that time I did 
hope this unfortunate business might be oyer : For I had a great 
kindneas for my child, and would have done any thing to save her, 
if it had been in my power, or would yet do any thing : I vxndd 
ffitfe my Iffe that the world did not know so much of it as now it 
must this day. 7%e world knows I had always the greatest kind- 
ness and tenderness for her, which was such, that some that are 
now here have said since, that it was my indulgence to her, and 
not making it known to my lord, that encouraged this last ill 
business : and thereupon my Lord Grey was ordered by me to go 
away, and he promised me so to do, whiqh was upon Saturday. 
I then went up to her chamber and saw her very melancholy, and 
did what I could to comfort her. Said I : ' I warrant you by the 
grace of Grod, do but do what you ought, and I will bring you off 
this business ; be cheerful and be not so much cast down (for I 
thought she was troubled at my carriage to her), and though I said 
some severe things to you at dinner (as I did talk of her going 
away, and being sent abroad), be not troubled for I only meant 
it out of kindness to you : for all I design, is only to seek an oc* 
casion of getting him away ( and, therefore, as long as he stays, I 
will seem to whisper with you, and look frowningly upon you, 
that if he hath any tenderness for you, he may see I am angry 
with you, and do the more to leave you at quiet: But take no 
notice of it, for I now smile to you, though I frowned before him : 
be not affrighted.' In the afternoon I told her the same thing 
again. * But then', said she, * he will show my letters to him, and 
that will ruin my reputation for ever : and that troubles me ; but 
yet I need not, for I never writ to any man but him, and if he 
doth show them, he will expose himself for a base unworthy man, 
and I can but deny it^ and he can never prove t/.' ' That is true,* 
said I, * and very well said, and, therefore be not afraid of him, 
but trust to the friendship of your mother, and do as you ought to 
do, and I am confident we shall bring you clean offivom this ugly 
business.* And then said she. But * O ! Madam, my sister, my sister, 
Grey, will she forgive me this?' I told her her sister Grey was 
good natured and religious, and I made no doubt she would for- 
give her the folly of her youth, and if she would take up yet, she 
was young, and her sister would impute it to that, and said I, 
* I am sure she will forgive you :' and I told her, I would do all 
that lay in my power to assist her : and I bid her be cheerful 
and trust in God and in my friendship. She was to blame in- 
deed, she acknowledged ; but she was young^and he was cunning, 
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and bad made it his business to delude and entice her. I told her 
it was true, and, therefore, now she raust consider with herself, 
what was to be done to bring her off; which I doubted not» if she 
would do but as she ought. She promised me so to do; and yet 
that very nigbt when I was in my sleep she ran away. (Here she 
swooned again.) — Mr, Setjt Jefferies. — What time went my Lord 
Grey away. Madam, that day ? — JMdy Berkeley, He went away 
about four o'clock in the afternoon. — Mr. Serji, Jefferies. And 
the ensuing night the lady was gone? — Lady Berkeley. Yes, that 
night she went away too." 

This was the principal evidence of the facts as to the flight 
of Lady Henrietta^ and that the abduction was made by 
Lord Gbey. Several witnesses were then brought forward 
to prove that a lady of quality answering her description had 
come to London, and had been moved suddenly about from 
lodging house to lodging house, and that this lady was dressed 
in clothes similar to those in which her ladyship appeared to 
have left her father's house. Other suspicious circumstances 
are also mentioned. We shall give some portion of this 
evidence. 

One Patten, a lodging-house keeper, received such a 
person, and says, — 

" When they came in they locked themselves into the room. My 
wife's daughter being in the house, I desired her to send for my 
wife who was then abroad; which she did. They desired my 
wife's daughter to lodge with the gentlewoman that they brought 
thither. And they were making the bed ready. I sent them up 
word that I desired they would walk into the dining room for the 
present ; they sent me word down again they did not desire to do 
that, for they were afraid the light would he seen in the street; and 
withal, if anybody came to inquire for Mrs. Charnock or Mrs. Hilton, 
I should say there was nobody there ; presently after, I think (or 
before, I cannot justly say which) a letter was carried up stairs to 
them, upon which they came down stairs, and away they went up 
the street. And when they were gone a little way on foot, Mrs. 
Charnock desired them to turn back again, for she hoped to get a 
coach, and she did so, and went away. — Mr. Att-Gen. So they 
did not lodge there ? — Mr. Patten, No they did not. The next day 
Mrs. Hilton comes again to our house, and she runs up stairs into 
the same room, and sits her down upon the bedside : said I to her. 
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*• Mrs. Hilton, what gentlewoman was that that was here last night? * 
says she^ < I cannot tell, but I belieye she is some person of quality, 
for Mrs. Chamock brought her to our house at seven o'clock in the 
morning ; but, whoeyer she is, she is much troubled ; we could get 
her to eat nothing, but her eyes were very red with crying. And 
we came away to your house at night : because hearing some noise 
of people in the street, she was afraid some of her father's servants 
were come ; but it was only some people that were gathered about 
to observe the blazing star. So we whipped out of the door, and so 
came to your house, for we had never a back door out of our own/ 
— Mr, Att'Gen, Pray give an account what habit the gentle- 
woman was in that came to your house. — Mr. Patten. She had a 
striped flowered gown, very much sullied ; it was flung about her 
just as if she had newly come out of bed. I did see her face ; but 
when I had just looked upon her, she clapped her hood together over 
it presently. — Mr, Serjt. Jefferies. Do you think you should know 
her again if you see her?-— Mr. Patf en. I believe I might. — Mr. 
SerjL Jefferies. Pray, Madam, stand up again, and lift up your hood. 
(Which she did.) — Mr, Patten. This is the lady. I saw her face 
twice ; once as I told you, and then when she went away, I dropped 
down, and peeped up, and looked her in the face again, though she 
hid it as much as she could. — Mr. Att,'Gen, Thus we have proved 
it upon Chamock and his wife. — Mr. Serjt Jefferies. He gives an 
account of the 20tli of August, which was the day after she went 
from her father's house. Pray call Mrs. Fletcher. — Mr. Att.-Gen. 
We shall now prove, that they went from thence to one Jones's 5 
that my Lord Grey came there to take lodgings, and after she was 
brought came thither again. And though he changed his hair 
into a perriwig, yet he was known for all his disguise. — Mr. Sol." 
Gen. My Lord^ you see that it is proved upon three defendants, 
my Lord Grey, and Chamock and his wife : now we shall prove it 
upon the other two, the Jones's. Swear Mary Fletcher. (Which 
was done.) — Mr. Serjt. Jefferies. Sweetheart, pray tell the Court 
where you lived, and when my Lord Grey came to your house : 
tell the time as near as you can, and the day of the week. — 
Fletcher. Sir, he came to David Jones's on the Tuesday after my 
Lady Berkeley was missing. — L. C.J. Where does David Jones 
live? — Fletcher. At Charing Cross, just over against the Statue. 
And living there, my Lord Grey came there in a hackney coach, 
first on the Monday without a perriwig, or any thing of that, and 
desired Mr. Jones to come to the coach side, which he did ; and 
after a little discourse with Mr. Jones, they CJ^nie bptU into the 
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house, and went up two pair of stairs to look upon lodgings. After 
that I had order to make ready the room for some lodgers who 
wore expected to come that night, but did not till the next daj. 
About Tuesday, at nine of the clock, my Lord Grey comes again in 
a coach to the door, and threw his cloak over his face ; he was then 
without his pierriwig too, and desired to speak with Mr. Jones. I 
and my fellow-servant standing at the door, he desired to speak 
with my master ; I went to him and told him, and he came up, and 
after he had been at the coach side, he. bid us go down and keep 
down in the kitchen, and would not let us come up any more ; and 
afterwards my fellow-servant and I were bid to go to bed, and my 
mistress shut up the shop windows herself." 

We then have the evidence of a gallant Captain, appa- 
rently a naan about town, who acted a kind and manly part, 
which required muoh courage aud discretion. 

" Cdpt. Fitzgerrald, My Lord, it was my fortune six months 
ago to take a lodging at Mr. Jones's, ^nd while I kept my lodgings 
there, I had occasion sometimes to go to Windsor to wait upon his 
Majesty ; and one night coming home to my lodging, my servant 
that waits upon me in my chamber, told me, there, was a lodger 
lately come to the house who lay in the upper rooms. I asked who 
it was : he told me the maid of the house told him it was a inistress 
of my Lord Grey's. I asked how long she had been there : he said 
It was but two or three days since she came. I never thought of 
this for four or five days after, nor thought myself obliged to take 
notice of the discourse of the servant in the house ; but being in 
Co vent Garden in company, there was some discourse about my 
Lady Harriett Berkeley being gone from her father's, as it was the 
talk of the town. I came home about nine o'clock at night, and 
having no servant just then ready to wait upon me, Mr. Jones 
himself came very kindly to put me tp bed. I had some fancy 
upon the discourse of the town, this might be my Lady Harriett. 
Upon which I said to Mr. Jones, * You cannot but hear of the report 
of ray Lady Berkeley's being run away from her father's, and I 
know you have a dependance upon my Lord Grey, and I have a 
suspicion you conceal her in your house. If you do,' said I, *you 
do a very dishonest thing, a very ill thing, and occasion a great 
deal of trouble and disquiet to a noble family, and possibly my 
Lord and my Lady may not know she is alive. Therefore I desire 
you, as a friend, to make a discovery of the lady, that they may 
know where she is.' He seemed very angry upon my saying of 
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this, and told me, as long as I lodged in liis house quietly, I need 
not trouble myself who lodged there besides. Upon that, I thought 
more earnestly upon this thing s I told him again, * I am resolved 
to go into the room and know who this lady is that lies here, for 
now I suppose there is something more in it.' Says he again, 
'Nobody shall offer such a rudeness in my house.' Said I, < I assure 
you I will do it.* He grew very angry, but I went from him to 
my sword, and was going up ; says he. Pray, Mr. Fitsgerrald do 
not offer such a thing as this is ; you would take it unkind your- 
self to have your house searched at this time of night.' ' Well," 
said T, * upon condition that I may see her to-morrow morning 
before she goes away, who she is, I will make no disturbance in 
your house to-night.' Upon that he left the room, promising me I 
should to-morrow morning see who the lady was. I went out 
early the next morning upon some necessary business, and coming 
home between eleven and twelve o'clock, said I to him, * Now is a 
very civil time to see this lady, who she is, for it is not fit you 
should receive any person into your house, in such circumstances, 
when there is such cause of a suspicion.' Says he, * She is now 
gone out of the house.' And this is all that I can say in this matter. 
I never saw the lady there then, nor did I ever see her in my 
life, but once or twice at Epsom.'* 

This was the principal evidence for the prosecution. 
Lord Grey, who throughout the trial presented a brazen 
and unblushing front, and who was' reproved by the Court 
repeatedly for his fierce and penetrating looks upon the 
members of the unhappy family he had desolated, defended 
himself in person, and appears to have shown all the readiness 
and pi'esence of mind for which his friends give him credit. 
He declared that, on the flight of Lady Henrietta, he re- 
paired to London if possible to find and save her. Thus he 
attempted to throw blame on the Earl and Countess, en- 
deavouring to wound their feelings to the last, and to carry 
his threat to Lady Arabella into execution. 

'« Upon this I went to London, and I had appointed my Lady 
Lucy [another sister of the unhappy Henrietta] to meet her on 
Monday morning, to give an account what I could learn : but I 
told her that I had heard nothing of her, nor is there- any proof 
that I did see her at any time, till I owned it before your Lord* 
sliip at your chambers. She seemed not to. believe me when I 
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told her so. ^ Madam/ said I, Mt is certainly trae ; and to con- 
vince yon that I have no hand in this matter, I will go imme- 
diately into Sussex, and there I will stay as long as you will have 
me ; and if you please to go yourself with me, or send any body 
else, to observe what I do.' She thought it not fit for herself to 
go with me ; but my Lady Berkeley and she afterwards pitched 
upon Mr. Craven, who had been a long time a servant in the 
family, and I agreed with my lady in that, to have him and re- 
ceive him as a spy upon me.^ Discoursing with my Lady Lucy 
said I, * Madam, now I will tell you the reason, which I forbore 
to tell my Lady Berkeley, why I had good ground to suspect my 
Lady Harriett had a design to go away, and it was this : my Lady 
Harriett came to me one day, about six weeks or more ago, in 
the court-yard at St. John's, and says she to me, ' I am used like 
a dog ; I live the life of a slave here. I can endure it no longer ; 
by the Eternal God that made me, I will not be alive long, unless 
I can set myself at liberty.' This I said to my Lady Lucy ; ^ and 
these,' said I, ' were reasons enough for me to warn you to look 
well after her.' " 

This piece of evidence was thus rebutted by Lady Lucy: — 

" Mr, Serjt Jefferies, But before we part with my Lady Lucy, 
if you have done, we desire to ask her a question. It is here in- 
sinuated, as if there had been some hardship put upon this young 
lady, or some ill usage in her father's family. Now, for the 
honour of that noble family, I would have that point cleared ; and 
therefore, pray. Madam, did you ever observe any unkindness, any 
severity or harsh usage, that was used to this lady by my lord or 
my lady at any time ? — Lady iMcy. So far from that, that all 
of us had a jealousy that she was laved best — Mr. Serjt Jefferies. 
Pray take notice of that, gentlemen. — Z. C. J. Pray, Madam, 
let me ask you one question. After my lady had discovered this 
evil affection between my Lord Grey and this young lady, did she 
then put any indecent severities upon her, or use her very hardly ? 
— Lady Lucy. My Lord, I came out of France but two days 
before she went away. I saw no such thing. — Mr. Williams. 

* This Craven gave evidence that Lord Grey confided in him the whole story 
of his love affair with Lady Henrietta. This is curious, but is not very ma- 
terial. The witness in the course of his statement reflected on Lord Cavendish, 
who was present, and insisted on being heard in contradiction, and threatened 
revenge. The Court at the close of the trial insisted on a declaration frotn 
Lord Cavendish that the matter should not be carried further, 
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We ask her about my Lord Grey, and you ask her about a third 
person. — Mr, SerjL Jefferies, Oh, good Mr. Williams, we know 
why we ask her that question. It is an extraordinary case. 
Pray, my Lady Arabella, will you answer the same question ? — 
L. C, J, Madam, pray let me ask you. After this ill business 
between my lord and her was discovered, did my Lady Berkeley 
(I cannot say my lord, for he knew nothing of the matter till she 
was gone away) use her ill or unkindly ? — Ladi/ Arabella, No, 
no, my Lord ; no mother in the world could be more indulgent and 
kind. She did, indeed^ find it necessary to have a stricter eye 
over her, and she did put a woman about her, to look after her, 
and did not permit her to write any letters. She had, or ex- 
pressed, a greater kindness for her, than any of us all besides. — 
Ladi^ Berkeley. Ay, and that my Lord Grey knows to be true." 

At the close of the evidence, and as the jury were retiring 
to consider their verdict, a remarkable scene took place. It 
is thus recorded : — 

" Earl of Berkeley, My Lord Chief Justice, I desire I may 
have my daughter delivered to me again. — L, C. J, My Lord 
Berkeley must have his daughter again. — Lady Henrietta, 1 
will not go to my father again. — Mr. Justice Dolben. My Lord, 
she being now in Court, and there being a Homine Repligiando 
against my Lord Grey, for her, upon which he was committed, 
we must now examine her. Are you under any custody or re- 
straint. Madam ? — Lady Henrietta. No, my Lord ; I am not. — 
L. C. J. Then we cannot deny my Lord Berkeley the custody of 
his own daughter. — Lady Henrietta. My Lord, I am married. — 
L. C. J. To whom? — Lady Henrietta, To Mr. Turner. — Z. C. J. 
What Turner? Where is he ? — Lady Henrietta. He is here in 
Court. 

(He being among the crowd, way was made for him to come 
in, and he stood by the lady and the Judge.) 
" L. C, J. Let's see him that has man-ied you. Are you mar- 
ried to this lady ? — Mr. Turner. Yes, I am so, my Lord. — L. C, J, 
What are you? — Mr, Turner, I am a gentleman. — L, C. J, 
Where do you live ? — Mr. Turner, Sometimes in town ; some- 
times in the country. — L. C. J. Where do you live when you are 
in the country ? — Mr. Turner. Sometimes in Somersetshire. — 
Mr, Just. Dolben. He is, I believe, the son of Sir William Turner, 
that was the Advocate. He is a little like him. — Mr, Serjeant 
Jefferies, Ay, we all know Mr. Turner well enough ; and to satisfy 
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jou this U all a part of the fiame design^ and ooe of tbe foulest 
pra<;Uce8 that ever was used, we ehall prove be was married to 
another person before, that is now alive, and has children bj him. 
— Mr, Turner, Ay, do. Sir George, if you can ; for there never 
was any soch thing. — 3Ir, SerjL Jefferies, Pray, Sir, did jou not 
live at Bromley with a woman, as man and wife, and had divers 
<^liildren, and lived so intimately? Were you not questioned for 
it, and you and she owned yoursdves to be man and wife ? — Mr, 
Turner, My Lord, there is no such thing ; but this is my wife I do 
acknowledge. — Mr, AtL-Gen, We pray, my Lord, that he may 
have his oath. — Mr, Turner, Here are the witnesses ready to 
prove it that were by. — Earl rf Berkeley, Truly, as to that, to 
examine this matter by witnesses, I conceive this Court, though 
it be a great Court, yet has not the cognisance of marriages ; and 
though here be a pretence of a marriage, yet I know you will not 
determine it, howsoever he be to make it out by witnesses ; but I 
desire she may be delivered up to me, her father, and let him take 
his remedy. — L, C, J, I see no reason but my lord may take his 
daughter. — Earl of Berkeley. I desire the Court will deliver her 
to me. — Mr. Just Dolben, My Lord, we cannot dispose of any 
other man's wife, and they say they are married. We have 
nothing to do in it.- — L, C, J. My Lord Berkeley, your daughter 
is free for you to take her ; as for Mr. Turner, if he thinks he has 
any right to the lady, let him take his course. Are you at liberty 
and under no restraint ? •^ Lady Henrietta. I will go with my 
husband. — Earl of Berkeley, Hussey, you shall go with me 
home. — Lady Henrietta, I will go with my husband. — Earl of 
Berkeley, Hussey, you shall go with me, Isay.— Xad|y Henrietta, 
I will go with my husband. — Earl of Berkeley, My Lord, I desire 
I may have my daughter again. — L, C. J, My Lord, we do not 
hinder you ; you may take her. — Lady Henrietta. I will go with 
my husband. — Earl of Berkeley. Then all that are my frfends 
6i»azB HER, I CHARGE YOtJ. — L. C. J. Nay, let us have no break- 
ing of the peace in the Court." 

Then the Court broke up, and paasing through the Hall 
there was a great scuffle ^ about the lady, and swords drawn 

* Lord Campbell thus describes this scene : •» '* After the trial was over, 
Pemberton, with great spirit, quelled a riot which arose in Westminster Hall 
respecting the custody of the Lady Harriet, her fiitlier laying hold of her against 
Iter will, and she, in collusion with her paramour, pretending that she was 
married to another man, who claimed her. Swords were drawn, and a conflict 
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on both dides; but my Lord Chief Justice coiiiing by^ brdeired 
the tli)stafr that attcuded him (who had formerly a warrant 
to seai^h for her and take her into custody) to take charge 
of her, and carry her over to the King's Bench ; and Mr. 
Turner asking if he should be committed too, the Chief 
Justice told him he might go with her if he would, which ho 
did, and, as it is reported, they lay together that night in tlio 
Marshal's house» and she was released out of prisoui by order 
of the Court, the last day of the term. 

On the morning after the trial, being Fridayi the 24th of 
November, the jury that tried the cause having (as is usual 
in all cases not capital tried at the Bar, where the Court do 
not sit long enough to take the verdict) given in a private 
verdict the evening before at a Judge's chambers, and being 
now called over, all appeared, and being asked if they did 
abide by the verdict that they gave the night before, they 
answered Yes ; which was read by the clerk of the Crown 
to be, that all the Defendants were ffuilti/ of the matters 
charged in the information, except Rebecca Jones, who was 
not guilty ; which verdict being recorded, was commended 
by the Court and the King's counsel, and the jury dis- 
charged. 

But in the next vacation, the matter (as the reports went) 
was compromised, and so no judgment was ever prayed or 
entered upon record, but Mr. Attorney-General was pleased, 
before the next Hilary Term, to eiiter a noli prosequi as to 
all the Defendants. 

Thus did this wretched man esca;pe punishment for a time. 
The remarks on his character in a subsequent page of the 
same volume of State Trials appear to us to be entirely 
just. " Throughout the report of the proceedings against 
him for debauching his wife's sister, he appears to be a most 
unprincipled miscreant; we find him guilty of the most 
odious abuse of confidence, the meanest duplicity, the basest 
falsehood, and the most ungenerous, most ungrateful, and 
most unfeeling selfishness; a selfishness, in gratification of 

was begun j but the Chief Justice sternly rebuked the combatants, and by liis 
interposition tranquillity was restored without effusion of blood.**— Lives of the 
Chief Justices, vol. ii. p. 41. 
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which he scrupled not to blast with unmoved and irremedi- 
able infamy the reputation of a young woman who had sacri- 
ficed to him the purity of her person and the affections of 
her family." (9 St Tr. 361.) The other remarks on the 
other incidents of his life are equally just, but do not refer 
to our present subject Our account of this trial we may 
now bring to a close in the words of Mr. Macaulay, who de- 
scribes it as ^^ a scene unparalleled in our legal history. The 
seducer appeared with dauntless front, accompanied by his 
paramour. Nor did the Whig Lords flinch from their friend's 
side even in that extremity. In our time such a trial would 
be fatal to the character of a public man ; but in that age the 
standard of morality among the great was so low, and party 
spirit was so violent, that Grey still continued to have con- 
siderable influence, though the Puritans, who formed a 
strong section of the Whig party, looked somewhat coldly 
upon him." (VoL i. 529.) As well they might 



ART. IV. — THE BAR AND THE ATTORNEY.^ 

1. An Argument on the InutUity of the Distinction between Bar^ 
rister and Attorney, Addressed to the Lord Chancellor. By 
William Lockey Harle. London : Stevens & Norton. 1861. 

2. Report of the Society for Promoting the Amendment of the 
Law : " The Bar^ the Attorney, and the Client^ Printed in 
the *' Law Review " for February, 1852, Art. XIIT. 

The relations which the barrister and the solicitor bear 
towards the public and each other have become the subjects 

' There are portions of this Article which have not our entire assent, but we 
gladly insert it, not only from our respect for the quarter irozn which it comes, 
but because the real state of the Profession is a subject of great public in- 
terest at the present time, and the whole truth relating to it can only be arrived 
at by the fullest and most complete discussion from all persons interested in its 
attainment. » £d. 
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of professional, if not of general attention. The undisturbed 
communion which has long prevailed between the counsel 
and the attorney bids fair to be qualified by the intervention 
of the client. 

Discussions have arisen, pamphlets have been written, 
resolutions have been come to, and even petitions impend 
concerning the expediency of a closer bond between the 
principal piarty to a lawsuit (whether plaintiff or defendant,) 
and the barrister, — the most material agent of his success. 
It has not escaped notice that if a physician can be sought in 
person by his patient, in order that the best advice, the re- 
sults of the highest education, may be supplied without the 
presence of a practitioner of another degree, the suitor like- 
wise is entitled to the least expensive method of procuring 
the aid he may deem the most efficient 

To pronounce, with confidence, whether the bar or the 
solicitor would ultimately be selected as the favourite medium 
of legal converse may not be at present necessary. 

Mr. Harle (whose "argument " appears at the head of this 
Article,) is not slow to discover that the merits of the attor- 
ney already preponderate upon many occasions. He observes 
(p. 8.):— ^ 

** The mighty national works, consisting of railways, docks, 
harbours, and river improvements, have recently developed a wide 
extent of practice for the attorney as an advocate. The cases 
heard before a jury and an under sheriff, regarding the amount of 
compensation to be awarded to occupiers and owners of lands 
appropriated by a railway company often involve large sums of 
money, and are frequently conducted by solicitors, while a soli- 
citor, as under-sheriff, is the sole judge. In these compensation 
courts I have seen attorneys conduct the whole business. I have 
seen a barrister opposed to an attorney ; and as the attorney of a 
railway company is usually a complete master of railway law and 
railway tactics, I have frequently been convinced that the attorney 
eclipsed the barrister in all matters of railway detail."^ 

Again, (p. 9.), he remarks : — 

" Vast interests are now frequently discussed before mercantile 
arbitrators. I am aware that the judges generally prefer barris- 
VOL. XVI. G 
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ters as refereeg, but the public do not. Whei^vcr the litigant 
parties can choose for themselves, a reference is made to clever, 
sensible itoen, of judgment and experience, either traders or attor- 
neys. These references are usually conducted by solicitors. The 
public know, comparatively speakin g, nothing of the intellect and 
skill displayed by the rival solicitors before the arbitrator during 
the examination of witnesses, and in discussing the law and facts 
as they arise- in the course of the investigation. 

** Here, again, we often have the attorney opposed in pleading 
to the barrister. The attorney, if he has sufficient eonfideoce in 
his own powers^ concludes the case with which he has been familiar 
from his first appearance in bis office ; and I have observed in 
references, as in other inquiries^ a quick, intelligent, experienced 
attorney much superior in genuine advocacy to a fourth-rate junior 
barrister." 

Notwithstanding this evident partialityi it may be conceded 
to Mr. Harle that there is a leae amount of ignorance 
amongst the class he thus eulogises, than during the laat^ or 
even the early part of this century. It is not now deemed 
necessary to " go to counsel " upon every point of law ; the 
office is frequently found with a better supply of booki, and| 
beyond doubt a more genoral competency is visible in the 
lawyers, whose praises Mr. Harle has sung. Adn^iissiona 
and acknowledgments of intelligence have also fallen from 
some of the Judges in favour of the same professional body ; 
though it may be worthy of remark that such compliments 
have not been uttered to the disparagement of the bar, but 
in courtesy to the attorney. And while Mr. Harle con- 
templates a scale, in which he views a being whom he calls a 
fourth-rate barrister, it must not be forgotten that many of 
the advocates, to whom he alludes, owe the fortune of this 
fourth-rate appearance to the happy circumstance of near 
connection or fraternization with their brethren of the other 
calling. Indeed, it is not very unusual for an attorney to 
exchange his vocation in order to combine honour at the 
bar with the interest of his early friends. But Mr. Harle, 
not satisfied with a confessed improvement in the profession, 
which even the village lawyer partakes in, claims absolutely 
for the solicitor the larger share of practice, if not of ability, 
in places where he is allowed to have audience. Whether it 
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be in the County Courts (p, 5.) the Court of Bankruptcy 
(p, ff.), the London Police OflSce (p. 6.), at Petty Sessiona 
(p. 6,), in the Barristers' Bevision Courts (p. 7,), upon 
hurgew roU claims, and objections (p. ?•), in matters con« 
cerning railways, docks, harbours, and river improvements 
(p. 8.), in gas or waterworks* investigations (p. 9.) in mer- 
cantile arbitration (p. 9.)» or upon coroners' inquisitions (p. 9.), 
the pre-emijience of the attorney is conspicuous. 

In the County Courts, *' the barrister is seldom if ever 
introduced." (p. 5,) " In every Court of Bankruptcy with 
which I am acquainted," gays Mr. Harle, ".the barrister al- 
ways appears to great disadvantage when contending with the 
attorney." (p. 5.) " In Petty Sessions, or in gther words, in 
advocacy before justices of the peace, the attorney has almost 
exclusive possession of the field." (p. 6.) Indeed, " wherever 
Petty Sessions are held — be they daily, weekly, fortnightly, 
or monthly — the attorney is usually present — expounding the 
law, cross-examining the witnesses, and gratifying the bench 
and the bystanders by the vigour of his sallies and the 
ingenuity of his rejoinders." 

In the Kevision Courts, **a barrister seldom or never 
appears before his brother barrister in these autumnal Courts 
as a retained advocate." (p. 7.) Although " the production 
of the claimstnt's title-deeds is often @ufficient to exercise the 
acumen of ^ village Sugden, or a rural Brodie." (p. 7.) It 
would be rather strange if the barrister did appear, for in the 
Reform Act, 2. Wm. 4. c. 45. s. 52., there appears a short 
sentence, directing that, " at the holding of such respective 
Courts," (i. e. the Courts of Revision) the parties " shall not 
he attended by counseV* And by 6 Vict. c. 18. s. 41., an 
Act for the Registration of Voters, &c., " No party or other 
person shall appear or be attended by counsel" at such 
Courts. 

In the Compensation Courts, Mr. Harle has seen the bar- 
rister " eclipsed." He goes on, making a disQlosyre that the 
rustication of counsel gives no balance on the score of brevity. 

*' Is a river or harbour to be improved by a navigation bill ? 
Who manages the ipq^iry before the inapector gent down by the 
Admiralty ? Why, my Lord, the attorney, possessing the skill to 

c 2 
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arrange evidencey examine witnesses, and lay liis case clearly and 
fluently before the Government officer. Yonr Lordship, I dare 
say, never attended an inquiry of this description, but I can confi- 
dently appeal to those who have been engaged in preparing and 
condncting a case before an Admiralty inspector, whether the Bar, 
with all its lustre and reputation, was not, pro hac vice^ utterly 
superseded and forgotten." (P. 8.) 

After the all-sufficiency of this superiority. It may be 
safely claimed for the yictorions and talented attorney, thiit 
higher honours and emoluments should be the portion of such 
acumen, ability, and success. And we shall see by and by 
that the writer is not behind in requesting, on behalf of his 
brethren, the high positions which are now solely occupied by 
barristers. It may be as well just to remark, as we pass 
through this melancholy phase (although the reader may 
already have anticipated us), that one reason why the barrister 
does not appear before these various Courts and Tribunals 
may be, that he could not do so conveniently, not having 
been instructed by one of the class thus lauded for their en- 
grossment of practice. And as there is a natural adhesion in 
every man to his own interest and elevation, perhaps some 
idea of that kind may dissuade the attorney from allowing 
another^ to participate in business wbich he can so easily 
manage without such interference. And with reference to 
the public, we believe it to be doubtful whether the people 
at large are at all aware that there are many, who in the 
present state of legal affairs, feel it to be as much their duty 
as their interest to enter upon the cares of advocacy inde- 
pendently of the attorney. Time and proper notice will do 
much to make this resolution known, but, as yet, the general 
impression is, that the client cannot come single-handed into 
the field. And as not a few may possibly adhere to the old 
system during the struggle, it will not be at once obvious, 
though fact it be, that there are to be found men who per- 
ceive that the days of senseless etiquette are passing away, 
and who are prepared to abandon a custom not in keeping 
with the age. 

Truly, Mr. Harle is of the same opinion, when he says 
(p. 16.):- 
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" I ask for perfect liberty in the exercise of our profession. If 
the attorney is competent and willing to apply for a new trial, 
unfold the intricacies of a demurrer, or elucidate the mysteries of 
a special case, why should he be frustrated in his efforts to serve 
his client and himself? It is replied, of course, that numerous 
barristers are in waiting to perform the duty for the attorney ; and 
the law requires the attorney to prepare the papers at his cham- 
bers, but not to speak upon them in Westminster HalL This is 
a stem practical age, my Lord, and unmeaning limitations of this 
description will not be tolerated long. . . ,** 

There might be some who would not look upon this 
request as a heinous act of aspiration. Indeed, there would 
seem to be no need of an Act of Parliament to enable a 
practising solicitor to ascend even the woolsack. He is for- 
bidden by long usage alone. The barrister has excluded 
himself from his client in contravention of his original 
calling. But the attorney is, as yet, shut out from the 
bench by inveterate custom. Many likewise are opposed to 
an innovation so surprising. Without forgetting the splendid 
promotions which have, from time to time, descended upon 
attorneys and attorneys' clerks, the constancy of this ex- 
clusion weighs strongly in its favour. Two men, once 
scriveners, have culminated, and gained tbe Seals and 
peerage. The one, a Chancellor of twenty years, has re- 
ceived the impartial verdict of an approving posterity. The 
other, younger in honours, has before him a glorious array of 
reforms, with the assurance that the loss of office cannot 
wrest from him the rights and influence of a senator. But 
these rose immediately from the bar. That is the distinction 
which it is sought to preserve. It is insisted, that there 
should be no fusion of the professions. This is likewise the 
opinion of a Committee of the Society for the Amendment of 
the Law, composed, on this occasion, it should be remarked 
entirely of barristers. The excellence and ability of their 
Report (referred to at the head of this Article,) adds much 
to the sentiments of which it is the herald. We gladly 
transcribe a portion of it relative to this point. 

" Your Committee have carefully considered the question whe- 
ther attorneys should be permitted to act as advocates in the 

G 3 
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Superior Courts, and have to report that such a change in the 
present system would be highly prejudicial to the Public. If 
attorneys were empowered to assume the functions of counsel, and 
at the same time to preserve their own peculiar statutory privi- 
leges, they would. obviously be In a position to establish an abso- 
lute monopoly botli of legal agency and of advocacy. By a 
judicious distribution of duties among the different members of 
an attorney partnership, the firm would be enabled to dispense 
entirely with the assistance of the Bar ; ifhilst a barrister could 
receive his instructions only from the client or his attorney, and 
could neither by himself, or by a partner, or by a clerk, perfctrm 
any of thofte duties which are now exclusively entrusted to the 
attorney by statute. If, however, on effecting this change, the 
statutory privileges of the attorney should be abolished, one of 
two events must ensue, viz., either a fusion of the two branches of 
the Profession would take place, — every barrister being enabled 
to act as an attorney, and every attorney to act as & barrister, — 
or the professional lawyer would be altogether abolished, and any 
person whom the suitor might choose to select would be enabled 
to net in the capacity of attorney, legal agent, cdunseli or advo- 
cate* Your Committee dre persuaded that either of those results 
would produce far greater evils than any now exbtlng. It is clear 
that in any Court the Bar, as a separate profession, would be de- 
stroyed ; and th6 question, therefore, whether attorneys should be 
permitted to act as advocates in the Superior Courts really re- 
solves itself into this, — Would it be for the public advantage that 
tlie Bar should continue to exist as a separate profession ? Now, 
it seems quite clear, from the terms of the reference, that this is a 
question which the Society never Intended to raise at all ; but 
even were It otherwise, your Committee are clearly of opinion that 
the Bar should be preserved as a separate professiofl, not on the 
ground of the division of labour, as that must Obtain under either 
system^ but on account ef the wholesome check which barristers' 
and attorneys must reciprocally afford to the conduct atkd charges 
of each other. The public derive the greatest benefit from the 
analogous division of the medical profession into physicians and 
apothecaries ; and this benefit is undoubtedly to be ascribed to the 
competition which exists between the two branches of that Pro- 
fession." {Law Revie^o, Fob. 1852, p. 393.) 

The Committee may be just in this theory, and right in 
their npplication of it. Certainly, in reflecting upon the 
l)ropriety of so large a concession to the attorney, it must not 
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be lost sight of^ that there is no proposition on foot to 
abrogate his statutory privileges. If he should succeed in 
gaining the one, he must be content to abandon the other 
ckss of advantages. 

On the other hand, the counsel, although prohibited from 
a perfiional share in several legal proceedings, is hot restrained 
from being the prime and most important adviser of the 
suitor. Had there been a shade of excuse for silencinsr the 
uninstructed barrister, a second trial would not, upon a late 
occasion, have been granted.' The hostile Judge at the 
assizes, the reluctant Court which heard the arguments, the 
Chief Justice who pronounced the judgment, (adverse again), 
would have lent a cold ear to the revolutionary movement, 
and the Bench would have rejected, in a gallop, a motion 
founded upon innovation. But each argument fell still-born 
from the lips of the opposing advocate, and, as the case pro- 
ceeded. It became evident that the rights of the Public lay 
on one side, — the etiquette of the Profession, — on another. 
This decision recognised uniformity of practice both in civil 
and criminal cases. The Court, indeed, did not establish, 
much less recommend, the tinsavoury pretension. Neither did 
it explain any merits which might be claimed for the long- 
cherished system, far less oiFer any clue to the benefits of the 
new opinion. Adversary to the change, it yet yielded to the 
argument iii favour of an ancient and well-tried usage. And 
hence it is^ that whether for good or for evil, for the interest 
of the attorney, or the revival of the bar, the relief of the 
client, or the discomfiture of counsel, whether the regrets of 
the Lord Chief Justice Were legitimate, or the offspring of 
prejudice, ii is now declared bp sdlemn decision that a barrister 
may act without the assistance or interference of an attorney in 
all the most material issues of litigation. 

The benefits or mischiefs, however, of this important pro- 
position form the main subjects for discussion in this Article. 
In entering upon the undertaking it may be well to claim, a:* 
a principle, that the Law belongs to the public. The Bar may 
have their etiquette, the attorney his rules of practice, the 

> 19 L. J. 35n. Q. B., Doc dem Bennett v. Hale, 
a 4 
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lawyer may plyhia craft with all variety, but the foundation 
of law has no other just aim than the good of the community. 
The soundness of the advice, the successful character of the 
results, and the costs of the struggle, are likewise main fea* 
tures in the question. The dread of damaging the existing 
interests of a particular body of men ought to have but little 
place in the inquiry. The truest counsel, the most efficient 
working, the least oppressive burden when the cause is de- 
cided, are facts to which lawyers of all grades must soon 
yield obedience. It is, therefore, of moment to submit our 
judgment to these tests. 

And with anxious care would we avoid giving offence 
unnecessarily to any section of our countrymen. Still, if 
Mr. riarle will claim for his order the prostration of the Bar 
and the prospect of the judicial function, the conclusion is 
obvious that, he being right, the counsel has decreased and 
the solicitor advanced in estimation. Since the writer of the 
" argument " assumes this title to superiority, we can inflict 
no pain if, with honest purpose, we venture to avow our 
belief that, in all questions of law, the opinion of the barrister 
will be found the most pertinent. And we may add, with 
reference to matters of fact, that when parties shall be enabled 
to select their own counsel, he will prove himself fully equal 
in comprehension and arrangement to the most experienced 
attorney, and, in his general treatment of the case, immea- 
surably in advance. 

This is no arrogant assertion. Some few years since, — and, 
by comparison, but few, — the path of the two professions was 
distinctly marked. So far from recommending the attorney's 
office as an educational step for the barrister, the conscientious 
solicitor of that day spoke rather in dispraise of such a course, 
holding that the routine of a firm and the learning of a 
pleader's chambers led to separate exercises of the mind, and 
produce respectively a different influence upon future life. 

The employments are, indeed, wide apart, the avenues to 
the knowledge of each wholly different. So fully is this the 
case, that if a fusion or union should take place (we hope it 
may be avoided), it is evident that the barrister must be 
provided with a more able clerk than the person who now 
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represents him. Or he must become a partner ivith the 
attorney. Mr. Harle ie of another opinion as to the relative 
merits of these modes of tuition* He has ventured upon the 
assertion (p. 24.) that — 

'' The legal education of the attorney is better than that of the 
barrister, iaasmuch as tlie attorney is bound by law to prepare 
papers and attend to practice for five years. The barrister, on the 
other hand, eats dinners, pays about 100/., is called to the Bar, 
and peradventure knows nothing of the science he is called upon 
to practise.** 

Mr. Harle seems to have overlooked the indispensable toil 
of the pleader*8 or draughtsman's office, the prescribed course 
of reading, the constant converse of students, the early years 
of a young and commonly briefless barrister, spent in attend- 
ing the Courts, following the circuit, and labouring at home. 
It is not easy to conceive that the training of an attorney's 
clerk can afford a compensation for the absence of such ad- 
vantages. Frequent intercourse with the Judges and with 
the heads of the Profession impart likewise a tone to the 
barrister most valuable to the client upon occasions where an 
independent tone is necessary. It is, moreover, still notorious 
that when a point arises (and it is a frequent event) which 
baffles the attainments of the attorney, he as naturally as 
properly resorts to the fountain-head of legal information for 
the solution of his doubts. Now we say, that this boon 
ought to be enjoyed by the client, if he so please, without 
the expense or instruction of the attorney. Ample illustra- 
tions of this ancient right are given in the late Beport of the 
Society above referred to.^ 

It is more easy to discern change than to tell out its pro- 
cesses. Probably the attorney lived more with the people. 
His society and habits fraternised with theirs. They sought 
his counsel as the sick man looks to the apothecary, and, by 
degrees, neglected the higher adviser, tempted by the lure of 
present credit, and quite unmindful of the future balance of 
account. The barrister, on his side, pampered by the litiga- 

* Law Review, February, lfi52, pp. 3F0 — 382. 
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tion which wealth, unaccompanied by intelligence, is apt to 
foster, resigned, perhaps unconsciously, his important trust 
into the hands of others. That which at first Was a remission 
of duty resolved itself into pride, and pride becaine the parent 
of that unseemly monster — etiquette. Shrouded in this new 
glory the advocate dispensed his learning through a false 
medium. The unfortunate suitor discovered that there was 
mofe than one toll payable before ho reached the goal. He 
would rather have tendered his fee for the more recondite 
counsel than find it recorded amidst a vast incorporation of 
greater charges. But his error had ripened into revolution. 
He was shut out from the simple and rightful access to the 
law of his country, and submitted, not without remonstrance, 
to a system of legal taxation of which it would be difficult to 
say whether its rapacity or uselessness was the more con- 
spicuous. 

Thus have matters flowed on until our own days. But we 
may say something likewise on the moral covenant which a 
barrister enters into when he takes the gown. It reminds 
him that when he declares himself a candidate for forensic 
labour he contracts an obligation which enjoins him to be the 
diligent and scrupulous guardian of the man who may re- 
quest his succour. Then, on the instant when his help should 
be personally required, it would follow that he must abandon 
the idle ceremony of modem times, and, attaching hitnself to 
the old attribute of his order (if he would earn his fee justly), 
must impart the best counsel at the least expense. And we 
may here remark, that the innovation of restraining the bar- 
rister from appearing alone in the .County Court is the legal 
grievance of the day. In vain has Lord Brougham striven 
to emancipate his brethren from their thraldom ; men of less 
enlarged minds have hitherto successfully interposed, and, by 
arguments which pay no compliment to the Profession, have 
retained monopoly for the attorney-advocate, and coerced the 
suitor to the employment of a privileged class- 
It being then established by the decision of the Court of 
Queen's Bench, that, with some few statutory exceptions, the 
barrister and client may act independently of the attorney, let 
us see what the results of the experiment might be, if personal 
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access to the Bar Were to be the rule instead of the excep- 
tion. It may be at onee admitted, that one of these issues 
must be a more intimate connection with a lawsuit on the 
part of counsel. The man who derived the benefit of a con- 
sultation with his lawyer, whb reveals his secrets, and confides 
his interests to him, will hardly be plesised that the conduct of 
his cause should fall into the hands of a second practitioner. 
We doubt whether the present transfef* of the client's story 
to the brief is so agreeable as if there Were no shift of re- 
sponsibility. It must, therefore, become the duty of the 
advocate to marshal, not merely the circumstances of the 
case, but likewise the witnesses who are to prove it. This 
course will aflbrd no good ground of objection. We have 
said that the clerk of the barrister might become a more 
useful j^erson than at present, and there deetnel to be little 
reason why such a helper to the advocate should flot be as 
Capable of managing the testimony as the attorney's clerk or 
the attorney. He would be available not only to arrange 
the evidence at Common Law5 but likewise to assist in 
Equity, — he would enter into fair competition as & working 
officer, either in th6 County Court or at the Old Bailey. The 
advantage of this arrangement must not be hastily lost sight 
of. The attorney's clerk frequently becomes an attorney, and, 
necessary as the system is of ascertaining the coining testi- 
mony in a cause, the character of the work is not of a ten- 
dency to improve a man who assumes a prominent part in the 
profession. The barrister's clerk would, probably, in a ma- 
jority of cases, be limited to his office. It is true he would 
not be bound to it, for the law, as thcj private soldier's case 
testifies^, is free to all. Undoubtedly, the attorney's clerk 
looks forward, when his articles are at an end, to promotion 
from his desk. For he has embarked a high premium in his 
undertaking. But the barrister's clerk, on the other hand, 
being unassisted by the temptation of advancement, would, we 
think, rest satisfied with his tocation. Now it is diflScult to 
imagine any position more favourable for a suitor than a clear 
acquaintance with his case ; and when the same lawyer who 

» Law Review, November, 1851, p. 197. (Note 1 ) 
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has previously advised upon it and examined its bearings, be- 
comes, in a short time, its advocate, it may be confidently 
suggested that there is a better chance of a good verdict than 
at present when the dominion is divided. Indeed, the modern 
trial proceeds under sad auspices. The barrister is one person, 
but almost inaccessible. The attorney is another, holding his 
client under a surveillance by no means inconsiderable. The 
client himself (turned out of Court under the new Law of 
Evidence), is the third, the principal — the most interested — 
but without much communion, and still less influence, with 
the agents of his fortunes. Indeed, the client must use some 
vigour if he would secure the privilege of naming his own 
counsel. 

Again, the expense of a suit will be a most material par- 
ticular in this discussion. In dealing with this point, if, from 
a sense of justice, and a conviction of right, we may happen 
to set down some things which may seem to bear harshly 
upon the attorney, it is not irrelevant to urge that the mag- 
nitude of the question requires great plainness of speech. 
After all, observations tendered ex parte, as these may be, 
are liable in their turn to be combated, perhaps defeated* 
There are few who have not smarted under the infliction of 
an attorney's bill. Slowly, yet surely, does it wait upon the 
customer who tells over its units and its tens till he sweats 
under the alternations of dread and anger. The labours of 
tTie indefatigable lawyer stand revealed before him with for- 
midable precision. Page after page succeeds till the eye 
hurries desperately to the close, and the sufferer reproaches 
the law of his country instead of the process by which it is 
administered. The account, though shorn by taxation, or 
lessened by remonstrance, is long and often painfully re- 
membered. The mysteries of the workshop are seldom can- 
vassed. The bill is paid with an ** Obstupui, steteruntque 
comse." The resolution is taken to suffer wrong upon the 
next happening of an injustice, rather than risk the plague 
of a lawsuit, or renew acquaintance with so tremendous an in- 
strument. And examples are seldom wanting of persons who, 
through their acceptance of some legal official character, ns 
trustee or executor, are not even free. agents upon these 
occasions. 
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Members of the Legislature, frequently in eircumstances 
of affluence, though they may indulge in a conventional joke 
over their election advances, are yet too idle or too unwilling 
to sympathise with the public in these calamities. If the 
question be whether the restriction in the County Courts 
Acts should be repealed, the dignity of the Bar occurs to 
their consideration — not the agony of the every-day suitor. 
They shrink from the advent of an inferior class of advocates, 
but they fail to recollect that nepotism on the one hand and 
attorney-advocacy on the other, present an equally shady 
picture. The Law Lords amongst the Peers, and the lawyers 
in the Commons, nearly engross a subject which concerns 
every Englishman and the constituents of every member of 
the Lower House. The cardinal principle (which can bear 
repeating) that the law is made for the community, is lost 
sight of in contemplating a mountain of pride and ceremonial. 
The lines which Lord Campbell loves to quote — 

** A Serjeant at lav, wary and wise, 
That oft had been at the parvise" — 

may be put in contrast with the judgment of Pomfret : — 

*' Lawsuits I*d shun with as much anxious care, 
As I would dens where hungry lions are, 
And rather put up injuries than be 
A plague to him who'd be a plague to me. 
I yalue quiet at a price too great 

To give for my revenge so dear a rate ; ^ 

For what do we by all our bustle gain 
But counterfeit delight for real pain ? ** Choice. 

It is denied here that the law of the country, if rightly 
administered, should be viewed in the light of a libel upon 
justice. Were barristers to offer up their somewhat lofty 
carriage at the shrine of public duty, and " condescend to 
men of low estate," it is believed that the value of their 
services would be comparatively inexpensive, when balanced 
with the papers of the attorney. The barrister can afford to 
be humble-minded. 

We may say to him — 

♦* You might have been enough the man you are 
With striving to be less so." 

His fees, especially if in some degree moderated, would be 
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paid by an unsuccessful client with less reluctance tlum a 
bill ; and although they should fall, in the shape of costs, upon 
an adversary, lie may have reason to rejoice at the mitigated 
character of his defeat. And if this forbearance were to be 
exercised with caution in the Coimty Courts, (for we antici- 
pate the extinction of the present prohibition,) with much 
more force would it work iu Westminster Hall. It would be 
the realisation of a state of legal usefulness which but for 
aspirations, such as those to wiiich Mr. Harje has intro- 
duced us, might probably have remained far distant. If the 
barrister likewise (let it be eaid with tenderness) were to 
sacrifice in some measure his volubility (neighbour to pro- 
lixity), his cause might be bettered. It is true that the origin 
of this verbiage might have been a desire to please a shallow 
attorney, and his equally unlearned client; but as both of 
these are now more instructed, he may remember (we submit 
it, for we deprecate a lecture) that an increasing love of 
brevity is cherished by every tribunal. 

If change there be, it will be forced upon us. In the 
^'argument," not only have we the representation of the 
counsel driven from the field, but also of the attonjey 
rising on his iruina. If the writer i» the exponent of the sen- 
timents of his class (and there is reason to think that many 
of his sentiments are acquiesced In), the time for a struggle 
has arrived. The Bar is charged with inefficiency. Throw 
open the County Courts, and take the test. Let there be 
no cavilling in Westminster Hall, if the Barrister conducts 
the cause of his client as far as he statutably may. The Bar 
are twitted with the decadence of their fortunes. Let them 
no longer be tied hand and foot prostrate at the beck of 
men who live under no such bondage. A sort of school-boy 
education is imputed to them. Let a clear stage be made, 
with the public for the judges. So numerous are the com- 
petitors at the Bar, and so strong is the dominion of the 
attorney, that it might be invidious to express an opinion as 
to the result when the field shall be opened. There can be 
no judgment with closed doors. The man who is invested 
with power can fulfil his pw© prophecy* The attorney has 
now the sole ability to select, and his clioice naturally leans 
towards those whose elements of instruction correspond most 
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nearly with his owni Thia proves, not that men who come 
from the Univergity are inferior to students of another class, 
or that the graduate and diner at the Inns of Court is no 
match for the disciple of the office, but it is evidence that the 
right of giving employment to Advocates belongs to a certain 
body of men ; and it stands to reason that those cannot be 
infdlible judges who have unbroken sway. 

But our task is not over. We must discover, if possible, 
whether this power has been wisely dispensed. And here we 
may appeal to living witnesses to declare their experience, 
whether, in the m^iority of cases in ordinary life, the business 
of the country has been so distributed as to win the approba- 
tion of an intelligent Bar* Doubtless, in oases of moment, 
where large interests are at stake, and a special jury required, 
the highest advocates are retained. The client would expect 
some after reckoning if his cause should fail, but the junior 
briefs (and serious responsibilities often attach to these), do 
not always flow according to the same rule. 

Laying aside, however, the less common occurrences of the 
special juries, it is to be feared that many other issues of vast 
interest to those concerned have been surrendered to hands 
comparatively incompetent. It is notorious that the connec- 
tion of an attorney has frequently attained, on drouit and at 
sessions, a rapid degree of support, which, even allowing for 
talent, could not otherwise have been realised. And it is 
not the less certain that the experienced man, deserted for a 
new favourite, looks often on mediocrity or inability with a 
feeling not to be discredited because he has the honour to 
conceal and control it. Nevertheless, inconvenient as it 
might be, if this matter lay between the counsel and the 
attorney alone, it could scarcely be mentioned, for private 
rights are inviolate when they interfere not with public 
interests. But the original employer may be damaged by the 
course pursued. He may never know the source from whence 
the evU comes, but the reality remains the same. It may 
be that the fortunate attorney-barrister, by dint of defeats 
and constant revivals, may at length struggle into an amount 
of knowledge aufficient to bear him along the stream. But 
the country owes him no thanks for his services. It 
might be better to adhere to the tried advocate, or, at all 
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events, to allow the novice to accustom himself, for a season, 
to his new position. It is proper to assert that these allu- 
sions are of a general character, and that they have no refer- 
ence to particular advocates. Indeed, the speedy rise of 
Lord Truro shows that on the ground of ineflSciency, a sus- 
picion against the roll of attorneys ought, by no means, to be 
universally entertained. And it is not because Mr. Harle evi- 
dently clings to the idea of superiority on the part of the at- 
torney, that we demur to his partiality, and view the question 
in a light precisely opposite. We believe that the minds of 
the regular barrister and the attorney-advocate are, for the 
most part, cast in different moulds. It is our opinion that, 
with few diversities, the attorney is not, from the nature of 
his education, competent to deal with the science of law, or 
with points of intricacy and difficulty, in comparison with 
one whose intellect has never been fettered with the duties 
of an office. And we must go further, and remark, that a 
barrister brought forward by the influence of an attorney 
connection, neither collects in general so fair a store of learn- 
ing nor fits himself so clearly for a higher function as he who 
relies upon no such patronage. These consid^^tions will 
appear to have more weight than might be wished when ap- 
plied to criminal trials. It might be expected, that when life 
or liberty is in hazard, great circumspection would be used in 
choosing a defender before the Court. This confidence is 
most frequently placed in the attorney. There have been, 
and still may be, also many cases in which, if life itself be not 
endangered, the punishment is most serious, which require the 
policy of a skilled examiner, experience in addressing a jury, 
and knowledge in dealing even with the Court. The Judges, 
if they did not, for delicacy's sake, forbear, could reveal indis- 
cretions of counsel in the progress of a trial for life or death, 
which, while they might pay a bitter compliment to the ad- 
vocate, would reflect still more censure upon the judgment 
of the employer. The attorney's office itself does not regard 
criminal with the same tenderness as civil procedure. Whence 
it is that the barrister still retains the shadow of his original 
calling in the defence of prisoners, since he can plead for them 
instructed by the principal alone, although, even these are, 
almost without exception, cases of poverty or emergency. In 
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general, however, the usual custom is adopted, and innocence 
has been not unfrequently committed to hands without tact 
or experience ; whilst the prosecution, with more amply funds, 
is goided by an advocate not the less dangerous because he 
uses firmness and forbearance. If, happily for the accused, 
the banister can, for the future, be persuaded to manage 
his case without aid, the change will, we think, be such 
as highly to modify the reproaches and complaints which are 
constantly levelled against not only the irr^ular, but also the 
orthodox practitioner. We have now touched upon some 
of the conaderations which induced the author of the ''argu- 
ment " before us to show his preference for the attorney ; and 
upon some, likewise, of a contrary tendency. There are 
other su^estions, however, which may accompany those 
already mentioned before we leave the subject. The matter 
should be viewed in its bearing upon conveyancing, upon 
dealings with real estate, and with reference generally to the 
transfer of any kind of property from one hand to another. 
Suppose then that the barrister, whether settled in a town 
or in country village, were, in common with the attorney, to 
be a candidate for general business — it is our impresaon 
that the public would be large gainers by the experiment. 
We cannot help thinking, that, in the event of such a 
trial, the security and interest of suitors would, especially 
in the country, be increased in a considerable degree — that 
those who are in humble life, and have neither protector 
nor adviser to help them, would obtain a speedy and satis- 
factory justice, which is now foreign to them — that the evil 
delays which arise from the employment of two, scarcely re- 
i^nsible, agents would decline — that the country gentleman 
would insensibly find himself benefited by a more free com- 
munication with a well-educated counsel, and that the de- 
spised erudition of the Colleges would be found to have a 
greater share in forming the accomplished lawyer than, for 
want of the right test, is now imagined. This result would 
meet the views of those who believe in the value of a Law 
School. To control the idleness or incapacity of a young 
advocate, there would be the certificate or diploma of a 
learned institution to denote his fitness. In default of ability 
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to create such a place of probation as a school, the active 
interference of the Inns of Court would be invoked. Over 
the moral conduct of the practitioner, the Judges would hold 
the same sway as at present, the difference being, that they 
might feel themselves compelled to its more frequent exercise. 
On the discipline of the Circuit we would not place much 
reliance. Many barristers would probably refrain from attach- 
ing themselves to this itinerant business now in decline, and 
the conventional rules of the mess talkie have been distin* 
guished, it is feared, more for lofty imbecility than for use* 
fulness. The proper checks to misconduct would be the 
firmness of the Judges, the vigilance of reformed Inns of 
Court, the wisdom of the Law Examinations, and the dis- 
criminating judgment of the community. 

It is in vain to raise the cry that the Bar would be 
destroyed. Is it not already damaged ? Are not its mem- 
bers perishing through the stringency of their own ritual ? 
Is not the attorney treading on their heels with the boldness 
of anticipated triumph ? Can they deal with the monopolies 
which stare on them from every quarter ? Can those offer 
resistance who are virtually at the command of others ? Is 
it just that they should remain thus enchained ? Or is it in 
reason to hope that better times are coming, that the rulers 
of present influences will relent^ and bow again in homage 
before the supercilious advocate ? It will not be so. The 
errors of bygone times must not cling to the men of a wiser 
generation. 

** Who would be free, themselves must strike the blow.** 

It may be a holiday amusement to dwell upon the 
splendour of the ancient Bar, to expatiate on their pre- 
eminence, and tell of their mighty acts. But we must 
now seek for them a new era of honour and usefulness. 
The fold channel is fast drying up. Let no time be lost 
in inviting the influx of a fresh tide. The change is 
the offspring of the natural and honourable policy of self- 
defence. If it should tend to the establishment of a wise 
institution whose diploma wiU be a guarantee for proficiency, 
if the Benchers shaJl awake to a sense of their powers, and 
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enforce discipline Tvhere the case denuinds it, or seek from 
Parliament such fresh arms as may be necessaiy to repress 
irregularities: if the leaders of the Bar shall countenance 
some association which may exchange the impalpable 
censures of the Circuit for an authority regardful of public 
welfare^ as well as professional fairness^ thus sustaining a 
better union and closer harmony amongst the members of an 
important body: if, by efforts at once vigorous and well 
timed, the road to profit, now closing upon ihe young 
barrister through the mistake of his predecessors, shall be 
opened to a righteous competition — we can even then do no 
more than repeat the saying, we did not ourselves seek the 
struggle, but we dare not either lament or fear it* 

In conclusion : we have not omitted to notice the weighty 
question — whether the attorney shall be heard, equal in 
audience, with the barrister ? "We have given the opinion of 
Mr. Harle, who pronounces for the total emancipation of 
both parties ; we have mentioned with respect the judicious 
Beport of the Society for the Amendment of the Law. And 
whatever may be the merits of the final decision of their 
Committee on this point, — whatever the practice for the 
future, — it will be a great advance in legal civilisation to 
ensure the adoption of their first resolution : — 

" That any practice which has a tendency to prevent the public 
from obtaining the assistance of counsel except through the com- 
pulsory intervention of an attorney should be discontinued." 

Whence the second follows as a necessary consequence : — 

" That so much of the 91st section of the act of 9 & 10 Vict. c. 
95. as prevents a barrister from advocating the causes of suitors in 
the County Courts, 'unless instructed by an attorney,' should be 
repealed. . . ." 

Nor can any reasonable objection to the liability of 
counsel for gross misconduct, as negligence, or breaches of 
engagement be imagined. To use the words of the 5th reso- 
lution, ^ crassa negligentia, breach of contx*act, and breach of 
'^ confidence." Qui sentit oommodum eentite debet et onus. 
Yet it is too often the case that briefs are accepted by great 
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men who are absent at the appointed time, and of whom it 
may be said : — ^^ Ye lade men with burdens grievous to be 
borne, and ye yourselves touch not the burdens with one of 
your fingers." 

The increase of population and of education forbids the 
prospect of a monopoly which could only flourish during 
periods of intellectual darkness, and when there were few 
candidates for preferment. If there be a larger creation of 
capital, there are more to struggle for the benefits of its 
distribution. It becomes, therefore, difficult to maintain the 
policy of coercing a class of learned men who are retreating 
before an army of shrewd and united practitioners. True 
liberty consists in promoting the ends of justice through the 
medium of wise laws, and the people who are governed by 
those laws are entitled to communicate liberally with the 
best expositors of their code. To illustrate this truth, not 
with prejudice to any, but for the good of all, is the scope of 
this Article. Let it, however, be borne in mind, that candour 
on the part of the barrister, and firmness on that of the 
public, can alone advance and consolidate the change. 



ART. v.— LAW SCHOOLS IN IRELAND. 

At a time when we are advancing so slowly on the subject 
of Legal Education in England, it may be well to look to a 
country not far from us; and which, on more than one 
occasion, has taken the lead on the subject of Law Reform. 
We have already mentioned that at the King's Inns, in 
Dublin, Lectures have been established by the Benchers. 
But besides these, our readers will be pleased to find that 
three Law Schools have been established in different parts of 
Ireland, which are all in a thriving state. In Dublin, in 
Belfast, and in Galway, in connexion with the Queen's 
Colleges, Law Lectures are delivered by competent Law 
Professors, and examinations take place; and it is our 
present purpose to give our readers on this side of the 
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Channel some opportunity of judging for themselves as to 
the kind of instruction that is given, and the manner in 
which these examinations are conducted. 

The uses of Law Lectures are now gradually becoming 
understood in both countries. They are twofold. They 
engender competition among the pupils; and they induce 
order and method in the course of study. Thus the very 
circumstance of bringing together daily, at a fixed hour, 
fifty young men engaged in the same pursuit, to hear a 
disquisition on the subject which is to form the occupation of 
their lives, must necessarily awaken attention. They cannot 
but derive some benefit from the mere discipline of such a 
course. They will become acquainted with each other. 
The subject of the lecture will be discussed. The discovery 
of superior attainments in one will beget renewed efforts in 
others. Emulation will ensue; and industry, before un- 
thought of, will be the consequence. 

Then as to the labours of the lecturer himself — it will be 
his business (to use the words of Blackstone) to give **a 
general map of the Law;" pointing out its prominent 
features, and delineating its larger divisions, — expatiating, 
in short, on its general characteristics; but not condescending 
to note, too particularly, the latitude and longitude of each 
inconsiderable hamlet. He must unfold legal principles, -— 
but he must be careful not to weary the student by techni- 
cal refinements. For example, the Law of Contracts is 
pretty much the same all the world over. Take the Con- 
tract of Sale, which is the parent of the rest. Three things 
are required to constitute it, whether the bargain be made in 
Great Britain or in China. There must be a subject matter, 
a price fixed, and a consent interchanged between the parties 
— whether those parties are Englishmen or Frenchmen, 
backwoodsmen or bushrangers; for without the essential 
elements to which we have adverted, the contract cannot 
exist. Hence, with the Boman lawyers. Sale was ac* 
counted part of the jus gentium. Now our readers will at 
once apprehend that a lecturer might advantageously devote 
several days to the important all-pervading principles which 
govern the Contract of Sale ; while, qa th^ other hand, a 
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single hour given up to the baiTcn puzzle of the scintilla 
juris would be worse than time thrown away ; because such 
an investigation would but fatigue attention and repress the 
ardour of the student. 

Now let us not be understood to disparage the mystery of 
the scintilla juris. It is very necessary to master it — but we 
should no more think of giving a lecture upon it than upon 
Watch-making. For the same reason^ the indispensable 
requisite of pleading^ at Law and in Equity, is an accom* 
plishment that must be studied and practised in a pleader's 
chambers. Law Lectures, in our opinion, so far from 
superseding the well-approved system of private pupillage, 
ought to be superinduced as an auxiliary addition to it. In 
fact, legal education can be made perfect neither by the one 
nor by the other per se^ but by a judicious combination of 
both. The late Mr. Chitty, we believe, did deliver lectures 
upon Pleading ; but even his great abilities failed to over* 
come the difficulty of treating didactically a subject naturally 
unfit for public exposition, and which can only be studied 
with advantage by the pupil in his closet 

A lecturer should prescribe a plan of legal study. He 
should recommend the best authors ; •-* showinjg his pupils 
what to select, and what to avoid, in prepariqg themselves 
for the practice of the Profession. 

A series of such prielections ought doubtless to commence 
with general, historical, and, as far as possible, with popular 
and attractive matter. The great fountains of English Law 
ought at first to be explored; showing how much was 
Boman, or feudal, or ecclesiastical, in its origin. This might 
be followed by a sketch of the modem Code of the Law of 
Nations. After which introduction we apprehend the muni* 
cipal constitutions of our country might be commenced by a 
prefatory disquisition on the Constitution of Great Britain-— 
the Law of Parliament— the different orders in the State — 
and the rights and duties of individuals as members of the 
Community. The wide field of personal rights would next 
])re6ent itself — for, in this respect, we should incline to 
<1cpart from the order of Mr. Justice Blackstone, who enters 
at once upon the abstruse and somewhat irrational subtleticd 
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of the Xiaw of real property, before dealing with personal 
contracts. 

These few general observations have occnrred to us on 
perusing some of the papers put forth by the learned Irish 
Professors of Law ; and we shall lay one or two of them 
before our readers. We select, for this purpose, two papers 
issued by Professor Heron, Professor of Law in Queen's 
College, Gal way — the one issued in December, 1851; and 
the other in February, 1862 ; — 

Queen^s College^ Galway. — Junior Law Scholarship: Third 
Year. — Civil Law: Professor Heron, — December 18. 
1851. 

<^I.--^L State the principal advantages to be derived from the 
atudy of the Civil Law ? 

"2. Whence arose the imperfect cultivation of Law in 
Greece, and in the partially civilised nations of Asia? 

** 3. A portion of the Greek philosophy exercised some influ- 
ence over the development of the Roman law ? 

<* 4. In the early Roman law ceremonies of various kinds are 
found. What is the reason of this ?<-<^ and trace the analogy in 
other legal systems. 

"11. — 1. During what time was Britain a Soman province? 
State the Jurists who are named by Selden to have exercised the 
functions of Assessors in the Tribunals of Roman Britain. 

" 2. What Roman institutions survived the Anglo-Saj^on con- 
quest of England ? 

«< 8» After the Norman conquest, when and by whom was 
the stndy of tb^ Civil Law introduced into England ? 

"4. What portions of the Civil Law did Bracton incorporate 
with his treatise ? 

"5. Trace the analogy between the feodal restraints on tes* 
tamontary power over freehold land down to 32 Henry VIIL, and 
the law of real property in Rome before the XII Tables. 

" 6. From what portion of the Civil Law are Uses derived ? 
Sketch their history ; and state from what example was borrowed 
the idea of the writ of Suhpana returnable into Chancery ? 

<* 7. Blaokstone and Mackintosh differ as to the origin of the 
Equitable Jurisdiction of the Court of Chancery. 

" 8. From what portions of the Roman Law of Procedure are 
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the English systems of Common Law pleading and Equity plead- 
ing respectively derived ? 

^' (a) What terms in the Civil Law exactly correspond to 
declarationj plea in abatement^ plea in bavy replication^ 
rejoindery sur-refainder ? 
" (b) When was the purely technical system of pleading 

abolished in Rome ? 
« (c) In the Code of Civil Procedure of New York, 1850, 

an analogous reform has been adopted ? 
** (d) What terms in the Civil Law correspond to plaintiff^ 
and defendant f What is the origin of the word Defen- 
dant? 
*^ 9. In the obligation of Suretyship, the Civil Law differs from 
the Law of England as to the consequence of the creditor giving 
time to the principal ? 

" 10. Define Bailment. State the definitions which Lord 
Chief Justice Holt borrowed from the Civil Law in Coffgs y. 
Bernard? 

'^11. Servitudes in the Civil Law include two species of 
property in the Law of England? 

'^ 12. What is the distinction between hypotheca and pignus f 
'• (a) Have Mortgages been borrowed from the Civil Law ? 

State Mr. Butler's opinion. 
" (b) One doctrine connected with Mortgages is absolutely 
derived from the Civil Law ? 
" 1 3. The actiones legis correspond to certain portions of the 
English legal system. ' 

" 14. Whence is the English division of property divided 
into real and personal derived ? 

" 15. The consolidation of the law under Justinian effected a 
remarkable change with respect to the Jus Prcetorium. Mention 
an analogous feature of the recent law reforms in New York. 

'^ 16. To what is usufructus analogous in the Law of Eng- 
land? 

" 17. Whence is derived the practice of the Probate of Wills 
in the Ecclesiastical Courts ? 

" 18. From what principle of the Civil Law has the Mercan- 
tile Law of Bottomry been derived ? 

** III. — 1. What do we understand by Possession ? 
" 2. What phrase corresponds to property as the condition of 
law? 
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<* 3. Id a juridical theorj of Possession what have we to con- 
:? 

" 4. Whether is Possession a right or a fact? 
" 5. What is the original meaning of Possession ? 
^^6. Distinguish hetvieen possessio civUis ejid possessio natu- 
ralisf 

** 7. In the entire Civil Law there is only one right to which 
possessio is a condition precedent ? 

^^ 8. Explain the terms ager vecHgalis and emphyteusis. 
"9. From the 13th century downwards an entirely new suit 
for Possession has been used in Italy^ Spain^ France, and Ger- 
many? 

"10. From what portion of the Civil Law is derived the 
Equitable doctrine of Lij unctions ? 

'* rV— 1. Give an account of the discovery of the Institutes of 
Gaius? 

" (a) When did Gtiius flourish ? 
" {b) State briefly in what manner he treats of Law. 
'^ 2. What is the date of the promulgation of the Institutes of 
Justinian ? 

" (a) Sketch briefly the division of Law followed in them. 
"(^) Explain the inconsistency of the introductory de- 
finitions. 
" (c) What is the first printed edition of the Institutes ? 
" 3. Who first revived the study of the Civil Law in the 
middle ages ? State the principal civilians in the Italian Univer- 
sities. 

"4. How are the Institutes, Pandects, Code, and Novella, 
respectively divided and cited ? 

" 5. During the Middle Ages are there any traces of the cul- 
tivation of the Civil Law before the School of Bologna ? 

"V. — 1. Under what modifications is the Civil Law esta- 
blished in the British Colonies of Guiana, Cape of Gx)od Hope, 
and Ceylon ? 

" 2. To what extent does the Civil Law prevail in Canada, 
Santa Lucia, and Trinidad ? 

" 3. How far does the Civil Law prevail in the United King- 
dom ? Mention the Courts in which a procedure exists founded 
on the Modern Civil Law." 



106 Law Schoob m Ireland. 

QueefCs Umtenity in Ireland. — Queen^s College^ Gahtay, — 
Examination for prizes in Jurisprudence : Professor Heron. 
— February 21. 1852. 

"L — 1. The Mental Sciences maj be placed in two great divi- 
sions ? 

^' 2. Define Jurisprudence as a Science, and as an Art. 
"(a) State the different senses in which the term Juris- 

prudence has been used. 
" (6) State the different senses in which the term Legist- 
Hon has been used. 
" 3. What species of Law is first recognised ? To what does 
Savigny compare the growth and development of Law ? 

" (a) From what principle does the original spontaneous 
growth of Law amongst the people merge into its scien- 
tific development by a class ? 
" (li) What is the use of the scientific cultivation of Juris- 
prudence? 
" 4. State the progressive development gf Society from its 
first nucleus. 

« 5. What are the Natural Bights of Man? 

" (a) Jurisprudence, as it considers them, may be arranged 

in four great divisions. 
" (6) Place these chronologically, and explain the reasons 
for such arrangement. 
" 6. Show the backward state of the Social Sciences under 
the Grecian civilisation. 

"7. On what erroneous principle did Plato advocate the 
system of Castes ? 

" 8. Who first in Greece directed his attention distinctly to 
Ethical Philosophy? What had been the subject of examina- 
tion by preceding philosophers? And by what Qcct was the 
division of labour fir#t applied to the Sciences? 

" 9. Into what did Socrates resolve all Virtue and Vice ? 
Mention bis maxim on this topic 

** 10. Plato divided Philosophy into three parts? 
" U. Give Plato's definition of Justice in the individual and 
in the state. 

" 12. There are three principal divisions of Politics ^cording 
to Aristotle. 

" 13. Aristotle shows philologically the meaning of Justice. 
" 14. What was the Pythagorean idea of Justice ? Trace it 
in other systems, and show its error. 
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*< 15. What is Aristotle's definition of Equity ? 
'< 16. The popular tribunals of Athens were not favourable 
to the development of a legal system ? 

<< 17. Cicero had great advantages over Plato and Aristotle 
in the cultivation of Political Science, He recognised the dis-> 
tinction between Ethics and Jurisprudence. 

^^ 18. Aristotle and Cicero both recognised the natural deve- 
lopment of political society recently illustrated by Savigny. 

" 19. What species of Grovernment do Aristotle, Cicero, and 
Tacitus unite in considering the best ? 

<* 20. By whom, and when, was the De RepubUca of Cicero 
rescued from oblivion ? 

^ 21. What are the definitions of JurUprudentia^ Justitia, 
Jus Naturale, Jus Gentium, and Jtts Civile in the Institutes of 
Justinian ? 

<< (a) Compare these with the definitions of the Greek phi- 
losophers, and sho^v from them the progressive develop- 
ment of the Seienee of Law P 
'' (b) What Latin terms correspond to Natural Law and 
the Law of NoHons f 
''II. •'-'I. Into what was the Law of Nature resolved, — (1) by 
Fuffendorf, Chancellor do Coeeeii, Heineoeius, and Domat ; — (2) 
by Hobbes and Spinosa ; — (3) by D'Aguesseau, Thomasius, and 
Festal? 

'^ 2. Other jurists derive the Law of Nature fVom the bene- 
volent and sooial dispositions of the human constitution. What 
phrase is used to express this ? — (1) by Grotius ; — (2) by Cum- 
berland and Shaftesbury ; ~ (3) by Adam Smith ? 

" 3. What did the Stoics consider to be the Law of Nature ; 
and by whom have they been followed in modern times ? 
<^ ni.^— 1. Vico notices three phases in the development of Law. 
'' (a) To what portions of the Roman Legal System does 
he compare the ingenuity of the doctors of the middle 
ages in enforcing and evading eontraets. 
<< (b) He states that Law originally considers only what is 
certain ; but in its third phase considers what is true. 
Illustrate this from the development of the Law of Evi- 
dence. 
" (o) On what principle was the trial by battle or duel 
founded P 
" 2. It may be shown historically that the excessive severity 
of pimishraeut is a test of the ignorance and barbarity of a nation. 
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** S, CerUan classes of crimes cannot be prerented by any 
Bjntem of poUce, or bj anj seir c riry of pnnidiment. How are 
thej to be diminisbed? 

^ 4. In wbat portioo of llie Common Low system of England 
is the second or technical phase of the derelopment of Law still 
manifested ? 

^iy« — 1* What is the reason which occasions the necessity of 
gOTemin^^ a territory as a dependraicy, and not as an integral 
portion of the State ? 

^ 2* Classify Imperial and Colonial Powers. 
^ 3. In the United States what body possesses the preroga- 
tives of the Crown in the United Kingdom ? 

** 4* The laws of a dependency are pecoliarly liable to techni- 
cal objections ? 

^ 5. In the progress of civilisation it becomes less necessary 
to govern territories as dependencies. Blustrate this social law 
from Ancient History and the History of the United States. 

"V. — 1. What traces of Poor Laws are found in Grecian and 
Boman History ? 

'* 2. Daring the liliddle Ages, what institotions discharged 
the functions of relieving the destitute? Two principal causes 
contributed to the increase of paupers in England during the six- 
teenth century. / 

" 3. Paupers may be divided into four great classes. Upon 
what principle is based the right of paupers to subsistence ? And 
under what function of Government should a Poor Law be clas- 
sified ? 

" 4. The support of thfe poor should not be left to voluntary 
contributions. 

" 5. A system of Poor Laws has been advocated for the pur- 
pose of directly placing the able-bodied labouring classes in a state 
of greater comfort than they could otherwise obtain. 
^^ (a) State the objections to this. 

"(A) The attempt to fix a standard of comfort below 
which the labourer cannot fall, in reality fixes a standard 
of comfort above which he cannot rise. 
'* (c) What should be the amount of subsistence given to 

the poor? 
" (rf) However, under a correct system of Poor Laws, the 
condition of the humblest classes is indirectly raised. By 
what means? 
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*^ 6. As a general rule, wliether should relief be out-door or 
in-door ? What is the use of the workhouse system ? 

" 7. The Relief Works in Ireland, since the famine of 1846— 
1847, have been unproductive. What, function did they really 
perform? 

" 8. State the objections to the attempt to render the labour 
of paupers in workhouses productive. To what extent alone 
should pauper labour be employed ? 

" 9. The impossibility of the successful ^ Organization of 
Labour* was forcibly illustrated in France in 1848. 

" VL — 1. Upon what principle is based the right of Inherit- 
ance? 

" 2. State severally the objections to the English and French 
Laws of Inheritance. 

'^ 3. In legislation, what rule ought to be adopted as to the 
testamentary power over property ? And how should freedom of 
bequest be limited ? 

" Vn. — 1. Explain the terms Evidence and Proof. 

" 2. The enunciation of truth is supported by three sanctions. 
Define an oath. In what form should an oath be taken ? State 
the result of the decision in Omychund v. Barker. 

^' 3. Upon what does the credit due to human testimony de- 
pend? 

<^ 4. The inability of Judges, in barbarous countries, to de- 
cide upon the truth of conflicting testimony, is shown by certain 
institutions of the Middle Ages. 

" 5. State the scientific reasons in support of the Act of last 
Session, admitting the evidence of plaintiff and defendant in ordi« 
nary cases. 

" 6. Under the French Criminal Law the prisoner on trial is 
interrogated. State the advantages and disadvantages of this, as 
compared with the English system. 

" Vin. — 1. Define Copyright. When did this species of pro- 
perty originate ? • 

" 2. What was the result of the decisions in Millar v. Taylor^ 
and Donaldson v. Beckett f 

^^ 3. Should Copyright be permitted to exist in abridgments 
and translations ? If so, state the reasons. If not, why not ? 

" 4. Should foreigners be allowed to possess a copyright in 
works published abroad? State the progress of International 
Copyright, as exemplified in recent decisions and treaties. 

" 5. Is the term Monopoly properly applicable to cppyriglit, 
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either in books or designB, or to patents ? State the foundations 
upon which the natural right to such property is based." 

Jurispmdence. 

" 1, Lord Bacon has described the true method of philoso- 
phising in Jurisprudence. 

" 2. Some Jurists have endeavoured to deduce the principles of 
Jurisprudence from the idea of a * Social Contract' Why is this 
method illusory ? 

" 3. What are the general fundamental principles of coercive 
law, according to Reddie ? 

'' 4. The reasons for adopting Trial by Jury in criminal cases 
are in some respects different from the reasons for its adoption in 
civil cases. 

^^ 5. What is the difference in the nature of the busine&s of the 
Legal Professions under a system of certain laws and under a sys- 
tem of uncertain laws ? 

" 6. If an accurate system of indexing land by reference to 
maps were established, on what principle should the law with 
respect to the sale and transfer of land be framed to secure the 
full advantages of a general register ? 

" 7. What are the chief inconveniences in the present system of 
proving and registering wills, and of enforcing the rights and 
obligations thence arising ? 

" 8. State the general principle on which the recent law for 
admitting the evidence of parties to a suit is based, and show why 
parties accused should not be compelled to give evidence against 
themselves. 

^' 9. State the nature and extent of the legal security which 
depositors in charitable Savings Banks now have — 
" (a). In Ireland. {b). In England. 

" 10. In charitable Savings Banks, as now constituted, why 
must any system of checks fail to provide adequate security for 
the depositors ? 

"11. In what way does the existence of incumbrances impede 
the adoption of commercial contracts respecting the occupation of 
land in Ireland ? 

" 12. By what changes in the Law could tbe great expense lOid 
risk of proceedings against persons infringing the rights of 
patentees be removed ?" 

We confess that we look with unalloyed pleasure upon 
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these papers ; and we are delighted to think that the general 
law student may thus slake his thirst at the perennial foun- 
tains here opened ; and that the embryo practitioner may taste 
the refreshing springs that are here abundantly presented to 
him. Jjet him .be assured that he will find their use in busi- 
ness, and that in settling his draft contract, and even in 
marking his six-and-eightpenny fee he will often find the 
advantage of his early studies. 

Let us get some of the papers of another branch of the 
Queen's University in Ireland ; and well may we wish tluit 
we had a like uniyersity in England: — 

Gejieral Examination. — First Year Students. — Jurisprudence. 
— Queen^s College. — October 21. 

*' 1. Define Jurisprudence, and show how to distinguish that 
science from other branches of the Social Science ? 

" 2. A code of laws is necessarily more complete than a sys- 
tem of Common or Unwritten Law ? 

** 8. The uncertainty of the law respecting land defeats the 
purpose for which property in land is recognised ? 

" 4. The business of lawyers under a system of certain laws 
is of a much higher character than that which devolves on them 
under a system of uncertain law ? 

" What are the advantages of Trial by Jury and for what class 
of cases is it essential that this mode of trial should be adopted ? 

*^6. What is Prseappointed Evidence, and what are the ad- 
vantages arising from its use ? 

"7. Explain the grounds of the recent enactment for admit- 
ing the evidence of parties in all civil cases, and the reasons for 
receiving the evidence of the prosecutor, and excluding the evi- 
dence of the accused in criminal cases ? 

" 8. What efiect would a local and general register of personal 
debts have on the administration of assets in cases of death and 
bankruptcy?" 

General Examination. — Second Year Students. — Civil Law. 
— Queev!s College. — October 21. 

" 1. What is the Civil Law ? 

'' From what sources did Justinian compile his Code, Digest, 
Institutes, and Novels ? 
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'^3. The absence of entails in the Civil Law was a con 
sequence of a principle peculiar to the jurisprudence of the Ro- 
mans? 

'^ 4. Is any part of the French law respecting Marriage derived 
from the Civil Law ? 

<<5. From what causes did the influence of the Civil Law on 
the formation of the English Law arise ? 

"6. Legal fictions arose in the Civil Law from the same 
cause as in the English Law ? 

<^ 7. There is a remarkable precedent for the proposed aboli- 
tion of technical pleading in the history of the Civil Law? 

" 8. To what extent is the Civil Law now in force in Ire- 
land?'* 

Examination for Prizes, — Students of the First Year in Law. 
— Queen^s College. — Jurisprudence. — October 22. 

** 1. What are the three general fundamental principles of Co- 
ercive Law ? 

•^ 2. The great error of Bentham and his followers with 
respect to one of these principles arose from a mistake in Moral 
Philosophy ? 

'< 3. The true mode of philosophising in Jurisprudence arises 
from, a combination of the methods pursued by the Historical and 
Analytical Schools of Jurists ? 

" 4. Explain the exact distinction between National Law and 
International Law; and state the author by whom the latter term 
was introduced. . 

<< 5. What was Lord Bacon's plan for digesting .'the Common 
Law, and codifying the Statute Law ? 

" 6. By a recent enactment power has been given of allowing 
amendments in indictments ; what eflect will this change have in 
the administration of Criminal Law ? 

" 7. By a recent enactment the Masters in Chancery have an 
original jurisdiction in certain cases, subject to an appeal to the 
Lord Chancellor. In other cases their jurisdiction is given by a 
reference, and is subject to two appeals. Which system is to be 
preferred ? 

" 8. Should tribunals for the administration of justice be 
supported by grants from the general taxes, or by special taxes on 
law proceedings ? 

"9. Should the onus of registration, in the case of trees being 
planted in Ireland, be thrown on the landlord or on the tenant ? 
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^' 10. One of the suggestions for the amendment of the Law of 
Landlord and Tenant is, 'that the common clauses inserted in 
ever J lease should be legal obligations flowing from the mere 
contract of tenancy.' State jour opinion of the policy of this 
suggestion. ^ 

"11. One of the suggestions for the reform of the Patent 
Law is, 'that the patent should be always conclusive evidence of 
its own validity, and of the novelty of the invention secured by 
it.' State your opinion of the policy of this suggestion. 

''12. Is the mode of procedure in Civil cases in the Assistant 
Barristers' Court more or less advantageous than the mode 
adopted in the Superior Courts in the following points :— 
" (a) In the pleadings ? 
"(6) In the limitation of jurisdiction as to territory and 

amount ? 
^ (c) In the duration of the sittings of the Court ? 
" (d) In the number of appeals ? " 

Examination for Prizes. — Second Year Students. — Civil Law, 
— Queen's Co/feye. — October 22. 

" 1. What are the causes which led to the reformation of the 
Roman Law under Justinian ? 

" 2. How can you account for the Civil Law being the basis of 
the Mercantile Law of England, when the existence of slavery 
prevented the full development of commerce amongst the Romans ? 

" 3. The provisions of the Civil Law with respect to property 
in land suggests the sort of dominion which the owner of land 
should have over it under the English Law ? 

" 4. Define the contract of Mandate, and state the difference 
between Mandate and Hiring in the Civil Law. 

" 5. What is a Querela inofficiosi f Has it been adopted in 
the English Law ? Should it form part of an improved code of 
laws? 

" 6. (a) What is a partnership en commandite f 

" {b) Is such a partnership allowed under any circumstances 

by the English Law ? 
" (c) Is there any connexion between such a partnersliip 
and the existence of laws against usury ? 

" 7. The origin of the equitable jurisdiction of the Prattor at 
Rome was similar to the origin of the jurisdiction of Courts of 
Equity hi England, 

VOL. XVI. I 
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** 8. Is it better to have legal and equitable rights adjudicated 
upon in the same Courts^ as in the State of New Yorh^ or in 
separate Courts, as in England and Ireland ? 

" 9. The want of a perfect title in eales under the Court of 
Chancery in Ireland arose from a peculiarity in the jurisdiction of 
that Court, which was copied f^om the corresponding jurisdiction 
nt Rome* Show this, and state the peculiarity atid the correspond- 
ing jurisdiction. 

" 10. (a) What right under the Civil Law correspohds to a 
Lien in the English Law, subh as an attorney's lien on law papers 
for costs ? 

" (6) Should such a right be recognised in general? 
" (c) Should it be recognised in the case of lA^ papers ? 

" U. What are the leading differences between the laws of 
Scotland and those of England? and what are the changes which 
should be adopted in constructing a perfectly uniform system of 
laws for both countries f 

" 12. (a) What is the relation which subsisted between the 
Civil Law and the Canon Law throughout Europe in the Middle 
Ages? 

" (b) What is the relation which now subsists between thera 
under the English Law?" 

It may be that some of these questions will be ill answered 
by some of the students, but we are rejoiced to think that 
their minds are thus led to their consideration ; and doubtless 
they are enabled, in some degree, to frame their answers 
from having heard previous lectures on these subjects. 

It is much to the honour of the Legal Profession in Ire- 
land, that they have of late devoted their time and talents to 
these subjects. Probably as yet the number who interest 
themselves in such matters is few, and it must ever be so* 
Many will not at first see the wisdom of this course, or share 
the pleasures derived from it ; but the number will increase 
when the benefit which is sure to follow becomes apparent 
to all. In the mean time we venture to ofler our humble 
mite of praise, and our earnest wishes for the success of 
these Institutions. The same spirit that is at work here 
shines out again in the Dublin Statistical Society and in the 
Social Inquiry Society of Ireland. There are good heads and 
ready hands and sound hearts all at work ; and although we 
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will mention no names in connection with these good objects^ 
the country will soon ask -^ To whom is it indebted for 
labours so useful^ so disinterested^ and so well directed? 



ART. VI. —THE FIRST &EPORT OP THE CHANCERY 
COMMISSIONERS. 

First Eeport rf Her M(yesi^s Commissioners appointed to inquire 
into the Process^ Practice^ and System of Pleading of the Court 
of Chancery, Sfc.; and Appendix A. No, L 1852. 

The country already owes a large debt of gratitude to the 
Chaucery Commissioner^. They have laid bare to the public 
gaise^ with unsparing hands^ the deformities of our vaunted 
Jurisprudence. They have not shrunk from telling forth^ in 
its full depth and breadth, the tragedy of a Chancery Suit. 
Within the compass of a score or two of pages, he that runs 
may read, as in a mirror, the why and the wherefore of the 
denunciations of indignant Law Reformers. Strange and 
irreverent in children as it may appear to be to say it, we 
must ooufbSiS that our forefathers have succeeded in alighting 
upon lUI in<K)iigruous, tortuous, and mischievous a scheme for 
achieving the ends of Justice, sis they could by possibility 
have devised, if incongruity, tortuosity, and mischief, had been 
their Avowed And special aim. 

All thid we say is here admirably exposed atid brought to 
light, in the mere course of the inquiry, in a way to rivet the 
atteution of the most careless, and so intelligibly as to be 
self-explanatory to unprofessional understandings. Many too 
of the recommendations of the learned Commissioners are, aS 
we shall have occasion to see, most valuable, and will, in some 
cases, entirely prevent the recun-ence of the same evils. 

Still we are not entirely satisfied at the manner, or rather, 
we should say, the general plan, on which they have treated 
this vast subject. They promise us another Report; and 
they have reserved for it the consideration of by far the 
weightiest and most interesting bi-anch of the subject with 
which they are Entrusted, — the question, namely, of Juris- 
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diction. Now here we think the Commissioners have been 
undeniably at fault. Empowered on the 11th of December 
1850, to make "diligent and full inquiry " into the practice 
of the Court of Chancery, and being further empowered, 
within two months afterwards, to inquire also into the 
" Jurisdiction of, and exercised in, the High Court of Chan- 
cery," they put aside for the present the investigation for 
which all eyes were eagerly on the stretch, and threw all the 
powers of their minds, and vigour of their researches, into 
that, which, how important soever, was surely, comparatively, 
of very secondary moment. 

The Commission of January 3L 1851, "for extending 
the inquiry," ought to have been coeval with, or rather a part 
of, the original Commission. That, however, was not the 
fault of the Commissioners, but of the Government, which, 
instead of bestowing on them large powers at first, began by 
reluctantly doling out to them as narrow and niggard an 
allowance as possible, enlarging it only when the necessity 
was wrung from them by the inability of the Commissioners 
to work beneficially under it. Yet we must say that, when 
once possessed of the extended powers, and that at a time 
when they could not have advanced far with, even if they 
had entered at all upon, the original inquiry, it was emi- 
nently unscientific in them to elaborate the smaller question 
first. In homely phrase, it was to place the cart before the 
horse. And for the plainest of reasons ; that after all, it mai/ 
turn out that the present admirable Report is (much of it) 
mere waste paper. For if it happen, which we believe and 
shall not cease to hope may be the case, that in the Second 
Keport such fundamental alterations in the Jurisdiction of 
Chancery be proposed, as shall amount, or at least approach, 
to a removal of the distinctive administration of Law and 
Equity, and the " blending of the Courts into one Court of 
Universal Jurisdiction," recommendations founded as tlie 
present are, on the footing of distinct Jurisdictions, may be 
nugatory. If there is to be eventually but. one great Court, 
it will next become a question, what procedure is to be 
applied to it, and probably another Commission will be re- 
quired to reach that question, and if, upon such Commission^ 
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it be returned, that the Common Law procedure, or a pro* 
cedure partaking partly of the nature of Common Law and 
partly of Equity, shall be adopted, of what avail will be the 
disquisition on the divided procedures — a disquisition pro- 
ceeding upon the hypothesis that the Chancery procedure 
is ultimately to be upheld ? Mr. Edwin Field saw this when 
being asked, on the Subject of Evidence, his opinion on the 
advantages of oral examination, he replied, '^ That will de- 
pend upon how far you give the Court of Equity a Common 
Law Jurisdiction or not. If you give them a Common Law 
Jurisdiction " [that is, if you, pro tanto, blend them] " then I 
think the Court ought to take oral evidence." (See Appen- 
dix A. p. 1. question 4.) And again, ** if the Court say, * we 
will go into those questions and determine them,' then oral 
examinations are very important, but if the Court say, * we 
will not go into those questions but will send them to a 
Court of Law,* then oral examinations are of very little im- 
portance." (See Appendix A. p. 5. question 52.) He felt 
these questions were premature, and depended, for their 
proper replies, upon the ulterior and reserved judgment of 
the Commissioners. 

A second Report, like a second glass of wine at dinner, or 
a second cup of tea, seldom tastes so good as the first. The 
freshness of zeal wears away, the industry which novelty 
inspires, flags. The fir&t energies are the best For this 
reason too, we dare hardly to expect such another and so 
valuable a blue book. We hope we may be wrong. 

In seeking, as we often anxiously have done, a reason of 
the postponement by the learned Commissioners of the grand 
subject of their inquiries, we can only pretend to discover one 
in the following consideration. The Commission was from 
the beginning a patchwork preparation. Its original scope 
was too small. Defective in its conception, it was sought to 
repair it subsequently, by giving it the powers with which it 
ought to have been clothed at first, and when six months' 
work had been done under it, then to draught a lay element 
into it. The Government were afraid to take the bull by the 
horns, and to propound nakedly the question of fusion, — 
which was the question to which the inquiry should, in the 
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first instance, have been directed. And then the Commis- 
sioners, seized, we suppose, with a similar timidity, and 
thinking that a premature discussion of that subject, in all its 
integrity, wopld shook too much the prejudices of the public, 
and might endanger the success of any more partial Beforma- 
tion, addressed themselyes rather to the latter first, staving oiF 
the other to a more convenient season. 

But, as we said, we must accept the boon wo have got, 
with thankfulness, as an instalment of the debt due to Justice, 
contrasting it rather with the passiveness and shortcomings 
of former generations of Commissioners, than with the full 
complement which may yet be in store for us, or with that 
perfection which may still be attainable. 

With these remarks upon the general subject, and with 
these limitations to our satisfaction, we propose to comment 
upon the leading contents of the Beport before us, and to 
discuss at some length the principal evidence upon which it 
was founded. 

The two great heads of inquiry upon which the Commie« 
sioners have evidently bestowed most labour, which must 
certainly be considered the chefs d^oeuvre of their Beport, 
and upon which doubtless they will be found to rest their 
claim to immortality, are those of Eyipbncs and the 
Masters' Offices. And we find accordingly almost all 
the principal evidence taken before them concerned with these 
two particulars. To minds less wedded than theirs to the 
old regime^ and therefore less disinclined to avow its errors, it 
appears perhaps strange, that it should have cost them so 
much time and hesits^tion to explode doctrines, which they 
must every one of them have, hundreds of times, if they be 
sincere Law Beformers, deplored in secret. How much like 
satire does it sound to find Sir John Bomilly solemnly asking 
of Sir Edward Sugden (see Appendix A. p. 10. Qu. 16.) — 

« You are aware of the immense expense that now attends the 
issuing and the executing of a Commission, to take evidence upon 
written interrogatories. The parties generally meet at some 
tavern, and then the depositions are reduced into writing, at a 
\iiYy slow rate, and, frequently, three or four weeks are consumed 
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in the process, and three, or four, or five, or six, hundred pounds 
QspeQded in the costs of the examination ? " 

And then Sir Edward's quiet reply — 

<' That might be correeted." 

Why, as a true son of Sir Samuel Bomillyj the Master of 
the Bolls must have writhed in his chambers, as a ^^ junior/' 
hundreds of scores of times, at the absurdity which the Law 
laid upon him of preparing on paper by conjecture, with his 
book of precedents probably before him, the examinations of 
witnesses hundreds of miles away, whom he himself was never 
to confront. One would hardly have thought it required 
proof, that that inquisition must be worse than valueless 
where the examiner is necessarily ignorant of the whole 
nature and subject of the suit, and of the drift of the ex- 
amination which he has to conduct ; and where those who are 
professionally concerned in the cause, and conversant there* 
fore with all its particulars, are by the rule of the Court 
prohibited from taking part in the examination. 

Hearken, O reader, to whose view the vicious system of 
Equity procedure — the result of the concentrated wisdom of 
our gread grandsires — is now for the first time unveiled, to 
the account given by the Commissioners of the art by which 
Justioe is there raffled for, and dice are thrown for the 
precious prize of Truth, 

" [The pleadings being completed] the papers are then laid 
before the respective counsel of the parties to advise as to evidence, 
and, if necessary, to prepare written interrogatories for the exa- 
mination of witnesses. The evidence is taken by written interro- 
gatories, upon which the witnesses are examined in private, none 
of the parties or their agents being present. The examination is 
conducted in London by the examiner, a permanent officer of the 
Court, and in the eountry by a commissioner specially appointed 
for that purpose. The interrogatories being prepq^red beforehand 
by counsel without its being certain what witnesses will be forth- 
coming^ or what answer a witness will give to any particular 
question^ are framed to meet the contingencies which are likely to 
occur (/) Several witnesses are frequently produced to prove the 
same facts, from the uncertainty wlietlier the one witness {who, if 
examined orally and publicly , would have been found sufficient) 
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has, in his deposition^ given sulficient evidence of the necessary 
facts. The theoiy of the Couii; is, that the witnesses are subject 
to cross examination ; but the cross examination bj written inter- 
rogatories of witnesses, whose examination in chief is not known, 
is so ineffectual and dangerous that it is seldom resorted to. If 
the witnesses are to be examined in the country, a special com- 
mission issues for the purpose. The obtaining of this commission 
is a matter of considerable expense. A day is appointed for open- 
ing the commission, generally at an inn. The Commissioner is 
furnished with the interrogatories and cross-interrogatories of the 
parties, and each witness is sent in with a note specifying the in- 
terrogatories which are to be administered to him. The Commis- 
sioner puts the interrogatory to the witness, ofteny if not generally, 
being obliged to translate it into less technical language, more 
intelligible to the witness, whose answers are taken down and 
copied by the [Commissioner's] clerk. The process is very slow. 
The solicitors and the witness are in attendance during the execu- 
tion of the commission, which often lasts several days, and has not 
unfrequently lasted weehs, the Commissioner and his clerk being 
entitled to daily fees, and heavy expenses being incurred by the 
attendance of the solicitors and witnesses." {Report, pp. 7, 8.) 

This is the arch grievance. The writer of this Article 
having himself acted as Commissioner for taking the evidence 
of witnesses in a. colliery suit in the Norths can add his 
humble testimony to the faithfulness of the above sketch of 
the proceedings on such occasions. In that case he was so 
engaged for ten hours each day, and the examination occu* 
pied ten days. His fees alone amounted to 50Z. ; if he had 
taken the full amount of travelling expenses to which he was 
legally entitled, he would have pocketed 1007. He leaves 
the reader to imagine to what a sum the expenses of the 
solicitor and his clerk and the Commissioner's clerk, who 
were in attendance throughout the whole time, and of the 
witnesses, must have swelled the total cost of this mode of 
dealing out Justice to British subjects I 

For this monstrous state of things the Commissioners could 
not but propound a remedy. It is this. That affidavit 
evidence should be generally admissible; any party (and the 
Court also) having the power to require the production of a 
witness for viva voce examination, such examination to be 
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presided over by a Master^ or some other competent person, 
bj whom the statement shall be taken down in the form of 
narrative, to be read over to, and signed by, the witness, in 
the presence of the parties. 

So that now, if this recommendation be adopted, we shall 
have gained a considerable step. Affidavits will become the 
order of the day. 

<* The Court has hitherto, when the matter is brought on by 
petition, or claim, or an interlocutory application, proceeded upon 
that species of evidence, and dealt on it with rights and property 
exceeding in importance those for the due protection of which it 
has been considered requisite to rely on formal depositions on in- 
terrogatories." (P-21.) 

And the Commissioners very naturally cannot see 

" Any reason on principle why the kind of evidence required or 
admitted by the Court should necessarily differ according as the 
occasion is or is not the formal hearing of a cause formally begun 
and proceeded with.** {Report, p. 21.) 

Whilst in those cases in which oral examination is demanded, 
that mode of evidence may be open to the parties. 

The recommendation announced is, however, upon the 
Commissioners' own showing, not "the best." They are 
obliged to content themselves for the present with an ap- 
proach to perfection. They see it clearly before them, but 
dare not propose it. This is certainly tantalising. 

" The object, say they, is in all cases to have the best guarantee 
for the Truth consistently with the practical administration of 
Justice. The best course would doubtless be to examine and 
cross-examine the witnesses in open Court before the tribunal 
which has to judge the evidence." (P. 21.) 

And so seem to say, with one accord, all the principal 
witnesses examined. They think, however, that the incon- 
venience to the witnesses of being summoned to London, 
and kept there till their cause came on, and the expense 
thereby entailed on the parties, are fatal to the adoption of 
that course. The Commissioners perhaps could not proceed 
to consider the removal of this objection, without forestalling 
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their concliuiioiBS upon the mam qoeati<m of JurisdictioD. 
Btit it is a great thing to have seen the TVii/A. And we will- 
not readOy anffer ourselves to doubt that, haying once appre- 
liended the " best course,** they will, be unwilling to relinquish 
it, until they have, at least, tried cy&j means towards the 
fM^compliahment of so desirable an end. We ourselves have 
long since found in the blended Jurisdiction of Law and 
Equity an antidote to the impediment which now exists in 
their minds to the immediate and universal adoption of oral 
examination in open Court. The 22nd resolution of the 
Second Beport of the Special Committee appointed by the 
Law Amendment Society to inquire into the Policy of the 
Distinction between Law and Equity, suggests the very 
practicable expedient that the Judges of the Blended Court 
should ** make Circuits periodically for the purpose of trying 
all questions of Fact arising in matter of Legal or Equitable 
Cognisance." Then neither need witnesses "be kept in 
London, waiting till their cause is called on," nor ** the ex- 
penses of the suit be thereby increased," but Justice would 
be brought home to every man's door, and> es^cept in the 
comparatively rare cases of Appeals, there finally and speedily 
awarded. The same thing struck Mr. Williams, in his ex- 
semination before the Commissioners, in the same light. 

<* If the Courts of Equity were to determine those legal ques- 
tions, I think it would involve the necessity of considering the 
question of Equity Circuit?. Either the witness must go to the 
Court, or the Judge must go to the witness." (.App. A. p. 2. 
qu. 7.) 

If the mountain will not come to Mahomet, Mahomet 
must come to the mountain. 

We rejoice then at least to see the Commissioners recog- 
nising what has ever appeared to us an invaluable principle, 
" that to examine and cross-examine in open Court is doubt- 
less the best" — and we would add the only true — "course." 
For the objection to their present recommendation, (of which 
they tliemselves must be aware) is the separation which it 
i^till preserves of the functions of taking and deciding on the 
Evidence. Bentham resolves the disadvantages of such a 
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separation iato the three following: — let. That a Judge, 
who receiver hi^ light only from written documents, 13 de- 
prived more or leas of the information whioh he requires. 
^^ Who knows better than be does on what points bis convic« 
tion is unsatisfied?" But when he has the parties and wit- 
nesses before bim^ he pees where the testimony, which is to 
convince himj is defective ; and by putting questions, obtuns 
the information which he wants. 2ndly. That testimony 
in this shape corner before the Judge without those circum- 
stantial adjuncts arising from the conduct of witnesses and 
parties, which add so much strength to oral testimony. 
3rdly. That the separation brings with it useless vexations, 
expenses, delays; for ^^Two op£batxons abe bequired 
WHEBE ONE woui^p SUFFICE" (we are glad to be able to 
rank Bentham among the ^Fymnists^); *^and that the pre- 
sence oi a Judge at the examination would be the best mode 
of cbeoking captious questions, intimidation of witnessesi and 
altercations of advocatesi and of restraining falsehood." ^ 

We pass now to what may be called the other grand 
feature of the Beport, the inquiry into the course of business 
in the Masters' Offices. Having laboured these many years 
in these pages to expose the mischiefs arising from those 
stop-gaps of justice, and reservoirs of chicanery, and delay, 
and having again and again insisted on their removal, as an 
indispensable condition to a healthy system of jurisprudence, 
we need hardly say with what unfeigned gratification we 
welcome the unanimous announcement contained in the fol- 
lowing paragraph of the Report : — 

"If our recommendations be adopted, the judicial business 
which has hitherto occupied the attention of the Masters, will, in 
elfect, be transferred to the Court, and it will therefore, in our 
opinion, be unnscessary permanently to retain the Masters ~as 
officers of the Court." 

Here is indeed a not very ceremonious bowing out of 
those ancient and tried officials — a not very complimentary 
intimation that their room is better than their company, and 
that the services they have conferred, scarcely compensate for 

y Bentham ou Judigial Evidence, Book HI, ch. 5. 
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the miseries they have inflicted, on society. But the truth 
must " outy^ even at the risk of wounding long cherished 
prejudices and self-love. And if any of those very respect- 
able dignitaries be disposed to mourn over his departing 
glory, and to murmur at the inroads which Progress is 
making in the social system, let him at least, if he cannot ^ 
merge his regrets in the general joy, which the above an- 
nouncement will diffuse throughout the land, bethink himself 
there may yet be posts of honour left for him to fill, less snug 
it may be, but more conducive to the welfare and happiness 
of his fellow-subjects. Let him remember, too, he has en- 
joyed a long indemnity ; and should not grudge the reform- 
ing spirit of the age, which, after so long endurance, dares to 
violate at length the sanctuaries of Southampton Buildings. 

It is customary to divide the Master's functions into those 
which are Ministerial and those which are Judicial The 
Ministerial are merely mechanical ; the Judicial are often such 
as the Court lays upon the Master, to save itself trouble. 
Thus, in taking accounts, appointing receivers, guardians, and 
trustees ; conducting sales, apportioning funds, and the like, 
it is almost impossible for the Master to go wrong; and 
these, therefore, are matters of routine. But with the other 
class of cases, it is far otherwise : to report, for instance, on 
questions of law, and to dissect voluminous masses of fact, 
are functions approaching so nearly to those of a Judge, that 
they demand ability, discernment, and competency of the 
highest order. It was to assist the Chancellor in these, that 
two Masters used to sit with him in open Court ; a practice 
proved to be ineffectual however, and long since discontinued. 
The Commissioners' argument in dealing with both these 
classes of cases is very clenching. The former, say they in 
substance, may be so obviously as well performed by clerks as 
by yourselves — as in fact they now are, in ninety-nine cases 
out of a hundred — that your services are superfluous ; while 
the latter so repeatedly involve complicated and difficult 
questions, that it is far better they should go before some 
one better fitted and more competent to cope with them. 

The course of Procedure in the Masters' Offices is so dis- 
creditable, that it is with reluctance we bring ourselves to 
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sketch it to our readers. It is this deplorable practice which 
— perhaps more thaa any one thing else — has rendered the 
forms of Justice vile in the eyes of all reasonable men, has 
made Chancery a by-word, and sullied the fame of English 
Law. But we must give a specimen of it, and it shall be 
one of the most simple and uncontested character, a " Kefer- 
ence" to the Master, we will suppose, whether certain ar- 
rangements are beneficial to an infant to have carried out. 
It shall be too in the Commissioners' own words : — 

" A petition is presented to the Court, setting forth in detail 
the title of the parties interested, and the full particulars of t^^e 
proposed arrangement, and praying a reference to the Master, to 
inquire whether it will be beneficial to such of the parties inte- 
rested as are infants or under disability, that the arrangement 
should be carried into effect. This petition being presented, 
copies are served on all parties, and briefs are delivered to counsel, 
the matter is heard in open Court, and the reference is made 
almost as a matter of course. The order is drawn up, and carried 
into the Master's office, and a warrant to consider the order is 
taken out, which is attended by the solicitors of the parties, and 
results in a direction to bring in a state of facts. The petition is 
then converted into a state of facts^ which is left in the office, and 
a warrant on leaving is then taken out. The parties interested 
then take copies in the Master's office, and warrants to proceed 
are issued, upon some of which the Master is usually attended in 
person, while others are disposed of before the Chief Clerk, who 
compares the state of facts with the evidence adduced in support 
of it. The Master himself considers, the arrangement, and if, as 
generally happens^ he approves of it, the state of facts is allowed. 
The usual forms are then gone through, of taking out and serving 
warrants to show cause why the report should not be prepared, 
and warrants on preparing the draft. The Master's clerk then 
converts the state of facts into the draft of a report^ adding the 
finding of the Master. Copies of the draft are taken, and war- 
rants are issued to settle it, and when settled, the report is tran- 
scribed, signed by the Master, and delivered to the solicitor pro- 
secuting the order, who files it at the Report office, and obtains an 
office copy, A second petition is then prepared for the Court, 
which, after setting out the order of reference made on the first 
petition, and the Master's Report, prays the confirmation of tlio 
report, with such consequential directions as may be thought 
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requisite. Copies of this petition are seryed on all parties, and 
briefs delivered to counsel. The petition is heard in open Court, 
when the sanction of the Court is finally obtained to the proposed 
arrangement. Thus thb petition is converted into a state of 

FACTS, THE STATE OF FACTS INTO THE DRAFT OF A REPORT, THE 
DRAFT INTO A REPORT, THE REPORT INTO AN OFFICE COPY, AND THE 
OFFICE COPY INTO A PETITION, WHICH ORDINARILY DIFFERS BUT 
SLIGHTLY FROM THE ORtGINAL PETITION BEFORE THE tllANSMUtlNG 
PROCESS HAD COMMENCED.** (t. 33.) 

Now if, in such a simple case as we have supposed — being 
only a single step in a suit — it is the practice to proceed by 
BO many operations ; and if, as is tlie fact, " every warrant 
and every other proceeding is attended with professional 
charges of the solicitors employed** — it is perfectly frightful 
to contemplate through what ruinous cost and delay a course 
of litigation [must have to run^ which is pursued in all its 
stages in a hostile spirit, and under complicated oircum- 
stances I To get rid of this and similar enormitieSi the Com- 
missioners propose the obvious and sensible plan of a Judge 
himself deciding in open court the matters now referred to 
the Master, or adjourning them for his further consideration 
in chambers, if the circumstances require a more acduratc 
examination of evidence than can conveniently be made at 
the time. 

More summarily disposed of by the Report, but assuredly 
not second in importance to those we have been hitherto con- 
sidering, are the questions of discoyebTj and the practice of 
sending CASES and issues to Lawi Distinguishing between 
Bills of Discovery properly so called^ and which do not seek 
relief, and those which seek to control by the Common Injunc- 
tion the proceedings of a plaintiff at Law, it proposes to 
continue the former, transferring the latter class of cases to 
the Common Law Courts. In entering upon a point like 
this, in their present Report, the Commissioners seem to us 
to have deviated a little from the plan they had laid down to 
themselves, of reserving considerations of Jurisdiction to a 
future occasion ; but we by no means complain of this. On 
the contrary^ we hail it as a most encouraging recognition by 
them of the possibility, without injuriously affecting the 
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social system into which " tho clidtinction between Law and 
Equity has so interwoven itself," of uniting still further theit 
respective functions. The jurisdiction of Chancery by In- 
junction is to be infringed upon. Its interference by this 
remedial writ has been " made too often the engine of oppres- 
sion and vexation/' That is a great admission. That is an 
omen of dissatisfaction at the Severance. Why not go a step 
further in the admission ? — the leap to it will now be easier. 
Special injunctions to restrain actions at law are, it is true, 
not yet fated ; but they are not safe ; they are in imminent 
peril of becoming the next sacrifice to the Law-reforming 
spirit of the age. 

<* Nam tUA res agitur, paries cum proximus ardet." 

If Courts of Law be found to work well, at the instigation 
of the defendant, and help him to the knowledge which it is 
now the ostensible object of the Common Injunction Bill to 
obtain for him, nothing can forbid the transition of the mind 
to the Conviction, that they may equally well work out for 
him that redress which it is the object of Special Injunctions 
granted on the merits to procure for him. 

The Court of Chancery is to part with " a jurisdiction 
which has from the earliest times belonged exclusively to if 
The inference is irresistible : the Policy of all exclusive juris- 
diction is called in question. Its claim to inviolability is no 
longer sacred. The Commissioners, we are thankful to see, 
protest . against the sending of special cases from Equity to 
Law, to be bandied back again from Law to Equity, but is 
it a whit less a tortuous and involved mode of administering 
Justice for a defendant-at-Law possessed of a sound defence 
to be estopped from alleging it before the tribunal to which 
his adversary has summoned him ? 

" The jurisdiction of compelling discovery in aid of an action 
actually commenced, or of the defence to it, and of regulating tho 
proceedings in the action so as to give the parties sufficient means 
of obtaining the discovery," 

[Aye, and we should have added, of obtaining the redress 
founded on that discovery too,"] 
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^^ appears to us properly to belong to the Court in which the 
action is pending.** (P. 27.) 

Very true ; and so say we ; and the recent Law of Evidence 
^ving parties to suits at Law power to examine each other, 
may go far to obviate this anomaly, and give them the dis- 
covery hitherto attainable only in Equity. But what of 
that? That will not be enough. Discovery is not relief. 
If the defence to the action be an Equitable one, not cogni- 
sable at Law according to the divided Jurisdiction, the 
Court of Law will still be unable to adjudicate upon it : and 
the knowledge which it will have placed in the defendant's 
hands, will be powerless to help him to his rightful dues. 
The Court of Law must still wilfully ignore his title, be it 
ever so manifest, and wink at the plaintiff's triumph conJhrh 
aquum et bonum. The timely and only true remedy for this 
is, to widen the basis of the Common Law Jurisdiction by 
allowing it to entertain Equitable defences: no great vio- 
lation, afber all, of its fundamental principles, seeing that, in 
its own artful and peculiar sense, it has long ago recognised 
the doctrine of Conscientious Obligation. 

But, perhaps, the most radical of all the alterations in the 
practice of the Court suggested by the Report is that by 
which a summary pbocedube will be applied in the insti- 
tution of Adminbtration suits. Imagine a legatee, " without 
any preliminary pleading or other proceeding,'* stepping 
quietly in before the Judge at Chambers, and asking for, 
and obtaining, an instantaneous Administration Order I What 
a revolution I Can this be the identical time-hallowed Court 
of Chancery which used to fofce upon friendly and con- 
senting parties all the pomp and circumstance of war ? Is 
it possible that all the toil of Equity drawing, all the refine- 
ments of pleading, are reduced to this, a plain iinmis- 
takeable order to be had, for the asking, on the mere oral 
ipse dixit of any simple wayfaring man ? Where are the in- 
structions for Bill, the reamsful of draught paper, amend- 
ments, engrossments, office copies, conferences? Was all 
the logomachy of Chancery pleading a delusion and a cheat ? 

Can this little scrap of paper obtained thus easily be really 
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as valiiable a docament ai9 that far^fiunod, far-dreaded tfaingft 
a Decree at the hearing? Yes. 

" The proper progress of Chancery Reform is in the same direc- 
tioD, that is to saj, to substitute in every case which admits of it^ 
the shortest and most summary process with the least amount of 
preliminary written pleadings, and to bring the parties by them- 
sdves or their counsel, to state their cases with as little delay as 
possiUe to the tribunal which has to decide." (Rep. p. 14.) 

What a blessed discovery I but oh, how tardily made I Made 
too by those who have been spendbg whole lives in **rte" 
contrary ^^ direction/' made by renowned pleaders and 
draughtsmen, grey in the service I How strange, too, this 
should never have been thought of till the middle of th^ 
nineteenth century ! 

Suits which cannot be thus summarily disposed of — (what 
a delightful word to enter at length into the Chancery 
dictionary I) are to commence by a printed bill, without in^ 
terrogatories, a stamped print of which is to be served on 
each defendant in lieu of a writ of subpoena or summons^ 
which are to be abolished : the bill to contain a " concise 
narrative of the material facts and circumstances on whicl^ 
the plaintiff relies." Of course, the only objection to the old 
Bill and Answer system, was their prolixity and expensive- 
ness. But we do not understand how the Commissioners' 
su^estions of a "severe determination of the Judges to 
observe and repress it,'* and of a ** different mode of pro* 
fessional remuneration," will remove those objections. The 
latter suggestion might indeed serve to do so, could it be 
fairly judged what was, and what was not, under the circum* 
stances, a concise and properly drawn narrative. 

We do not see how the Taxing Master can be a fit judge 
whether this or that passage was unduly prolix, unless the 
whole case, with all its bearings at the time when the bill wets 
drawn, was opened and argued before him. And even then, 
it would be to place a dangerous power in the hands of men 
often incompetent to use it aright. Whilst the other sug- 
gestion would but increase still further the responsibility of 
Counsel, already very great, who oftener err on the side of 
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prolixity from a desire to make their clients* caiie as eafe as 
language can make it^ than to swell their costs. 

We incline to think a remedy, nearer to the true one, 
would be found to lie in a disposition to arail ourselves more 
and more of the Precedents, which former analogous cases 
have supplied us with, and which, by a Parliamentary 
sanction adapted to succeeding ones, might serve os with an 
armoury from which the deserving pliuntiff might, at any 
time, select the weapon proper for his own emergency. For 
what is it that the student is first referred to, on his debut 
into his Law tutor's chambers? Six of his twelve first 
months are spent in copying and reading Precedents. And 
why ? but to enable him to adapt them, mutatis mutandis^ to 
the cases which may arise in the course of his own experience. 
And he does so adapt them. All which would be an absurd 
waste of labour, if the facts of the usual run of cases were 
not proved to be so similar, that it is possible that one 
general set of forms may be prescribed, applicable to and 
governing, by a sufficient resemblance, each ordinary in- 
dividual case. 

Another fruitful source of complaint has ever been the 
rule about parties. It has long been the boast of our 
Equity Courts that they alone can do complete Justice, and 
they are triumphantly contrasted in this respect with the 
simpler framework of t^^e Common Law Suit, where usually 
one party only figures on each side of the record. But the 
mischiefs, outweigh the advantages, of the rule. 

"There is probably nothing in Chancery proceeding which has 
tended so much to augment expense and delay as the rules of the 
Court as to piuties. They operate not merely by the multiplica- 
tion of parties in the first instance, but by creating the necessity 
upon every birth, and every death, of making fresh parties by fresh 
proceedings." 

The anomalous practice in Bills of Revivor and Supple- 
ment flows, as a corollary, from the same rule. 

*< In [most] cases of the transmission of interest or liability, or 
the acquisition of a new interest," 
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The whole form must be gone through of beginning and 
proceeding with new suits ; these suits have^ more or less, 
to proceed thrqugh the same course of delay and expense^ as 
the original suit, 

'< although the obj^t be simply to substitute the new party as 
interested in the proceedings." 

A defendant has been since raised to a Bishopric^ or has 
gone through the Insolvent Court : that was reason enough 
to the sage admirers of our Chancery system — but shall be 
80 no more — why a new Bill should be filed, fresh answers 
required, to obtain that which no one ever thought of con- 
testing ; and why infant barristers from back seats in Court 
should rise, as the Begistrar '* touted" on the cause, to ask 
"M' Lud" for the "usual supplemental decree!" An 
order of course, based on a suggestion of the change which 
has hitherto required the formalities of an entirely new suit 
is to answer the same purpose. 

Another evil arising from the same rule, was the technical 
objection, taken at the hearing, of a want of parties ; compelling 
the Court in some cases wholly beside the merits to yield to 
it, and direct the cause to stand over, that the plaintiff may, 
by new proceedings, bring the absent party before the. Court, 
against whom the whole case might have to be proved de 
novo. Again, a creditor may sue on behalf of himself and 
others, to have the estate of his debtor, both real and per- 
sonal, realised : a pecuniary legatee inay obtain an adminis- 
tration decree against the legal personal representative alone. 
.But residuary legatees and devisees^ legatees charging the 
realty 9 and next ofUn and heirs, could not. The proposal, of 
course, is ^o do away with the distinction — (for the Court, 
as is well pointed out by the Commissioners, has not even 
the merit of being consistent with Itself) — to make trustees 
on all occasions sufficient representatives of the real estate, 
and where there are none, to provide a legal real repre- 
sentative, who shall have the same power of dealing with it 
as the legal personal representative has with the personalty. 

Much of the evidence taken before the Commissioners is 
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extremely valnable and intereBting. Of Sir Edward Sngden's 
'— which recent events have made the first in importance — 
it behoves us to speak with the respect due to so great a 
Master of the Science ; especially after the good hopes which 
his late declarations in Parliament induce us to cherish on 
the subject of Law Reform. Stilly to speak truths he appears 
to us before the Commissioners, as an unwilling witness^ 
determined to let no more escape from him than was abso- 
lutely essential. And his evidence, if we mistake not, must 
have damped the ardour, and disappointed the expectations^ 
of more than one learned Commissioner. As in the fol- 
lowing : — 

" Would it not in your opinion be desirable to make the Court 
of Chancery more self-sufficient? Answer. — I do not think you 
can. I think you would then throw upon the Court and upon the 
other Judges of the Court, business with which they are not comr 
petent to deal from the nature of the Courts themselves. I think 
you would obstruct the real regular substantial business of the Court 
in order to do imperfectly that which is now done to your hands by 
the verdict of a Jury. You disturb no Court of Law in sending 
an Issue. If there is an unnecessary expense, stop it" {App. A. 
p. 14. Qu. 61.) 

This looks uncommonly like the evidence of a man brought 
up in unsuspecting veneration of the " good old ways ;** and 
who takes rather late in life, if at all, to the work of Reform. 
The language of such Conservatives is always — ** You cant 
do this, because you never have.'' ** The Court of Chancery 
can't be made self-sufficient, because, forsooth. It has never 
yet been self-sufficient." " The Courts not competent to 
deal with such business, as Issues, from the nature of the 
Courts themselves!" Why, of course not, zf the Courts 
remain constituted as they are at present. But that is just 
what we wish to alter ; it is their very constitution which 
should be called in question, and which ought to be re- 
modelled, so as best to achieve the ends of Justice." ** You 
disturb no Court of Law in sending an Issue ! " Who said 
we did? Our complaint is, that the Suitor is thereby ha- 
rassed and injured. ** Obstruct the real regular substantial 
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busiDess of the Court I'' We had thought that that had 
been to promote whateyer tended to ''execute Justice and 
maintdn Truth,*' And why should a Court " do" a tUng a 
whit the more ** imperfectly," because it takes it entirely, 
and once for all, into its own hands, than it does now, by 
itself eventually disposing of it, after the juries' verdicts have 
failed to satisfy the Equity Judge ? 

It is all very well too. Sir Edward, to say, '' stop unne- 
cessary expense," "(jf there be any" — (as if there could be 
any ''if " in the case I) but the needlessness of the expense 
results from the needlessness of that reference to the extrinsic 
tribunal, which you seem indisposed to get rid of. 

And, again, upon the question of Oral Evidence before a 
Judge : — 

^^I say, that in the first place, the composition of the Court is 
not suited for examinations. I say, that you break in upon the 
business of the Court. Witnesses would disturb the Court, which 
is always quietly deciding questions of great amount, and very 
often of great importance ; that is the daily habit of the Court." 
{App. A. p. 13. Qu. 51.) 

But if examinations are the best mode of taking evidence, 
the composition of the Court should be suited to ,such 
mode — 

** Non mihi res, sed me rebus. '^ 

This reply of Sir Edward Sugden silences the Com- 
missioners. Not that it is a satisfactory reply, but in the 
present state of the inquiry, and having resolv^ to postpone 
the discussion of Jurisdiction, they are precluded from 
following it up by that very obvious rejoinder. The idea of 
its being gravely alleged as a reason for the exclusion of 
viva voce evidence in Court, that " witnesses would disturb 
it!" It might as well be said that the course of justice 
should stand still because a Queen's Counsel is taken suddenly 
ill, or a barrister breaks down on the occasion of his first 
hrief ! If the production of a witness tends to ensure the 
ctscovery of truth, obviate vexation, tautology, delay, ex- 
pense> and chicanery ; are these great objects to be defeated, 
because, forsooth, the colloquial quietude o£ those little 
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tribunals stands a risk of being thereby exchanged for tiie 
noisier platform of a Common Law arena ? 

On the other hand^ it is a relief to find Sir Edward 
Sugden approving of anything which will do away with un- 
necessary ^' references " to the Master : — 

** The real faet is, that the more the Court decides, the better 
equity will be administered ; there is no doubt about that ; and the 
fewer references the better for suitors^ and for the CSourt too.^ 
(App. A. p. 11. Qu. 34.) 

But if it is — 

'^Improper to send a case to the Master at a vast expense, to no 
earthly purpose, in order to come back again where it was a year 
before, and then to decide, which you could have done at first'* 
(p. 12.), 

why is it less " improper ** to send a case to law, "at a 
vast expense,'' " to come back again," and be perhaps sent 
forth again to another Court of Law, and after all be 
** decided '* according to the Chancellor's view, *' which could 
have been done at first ? " 

Notwithstanding, however, the great weight which the 
present Chancellor's opinion must have had with them, and 
the protectionist character of his testimony in the matter of 
Issues, it will be seen the Commissioners did not "find *' in 
accordance with his opinion* 

Lord Cninworth approves of the oral examination of a 
witness in Court by a Judge, at his discretion : — 

'^ I have often felt myself during the short time that I have been 
a Judge in Chancery, if we had the man here, three sentences 
would clear up the y^hole business.** (-4PP- -^* P« ^5. Qu. 20.) 

Neither would he confine it to any particular proceedings, 
"but would extend it to interlocutory applications. But gene^ 
rally he considers it would be impossible : — 

"If there were plenty of time, then, no doubt, the better thing 
would be, that every thing should^be put orally in the presence of 
the Judge, that he should hear the answer.'^ 

With regard, however to the trial of particular facts by 
the Equity Judge, as Issues, that very learned and excellent 
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Judge betrays his Common Law predilectiods, and leans, in 
our humble opinion, too much in favour of trial by Jury. In 
his Lordship's opinion the chief value of such a trial is, that 
it is a trial by both Judge and Jury^ and that if the Judge were 
to be released from the obligation to sum up to the Jury, he 
would not sift sufficiently in his own mind the bearings of 
the case. This may be all very true, but surely it cannot 
amount to much ; or we should hardly find the single judg- 
ment of an Equity Judge so universally acquiesced in, and 
approved of by the country at large, that it may with truth 
be affirmed that Courts regulated on that principle now deal 
vrith a lai^er share of important business than the Common 
Law Courts themselves. Practically, in Sir E. Sugden's 
words, — 

^ That Court does every day grapple with most difficult cases of 
fact, and without a Jury, decides on questions of fraud or no 
fraud." 

If Lord Cranworth's argument were good for anything, 
how comes it to pass that Courts of Equity, continually 
dtting to adjudicate on debateable masses of fact, were ever 
established on the basis of their present constitution ; their 
establishment, as separate tribunals, having taken place, be 
it remembered, long after the establishment of the Courts oF 
Law. And would they have been so constructed, and con- 
tinued so constructed, with the general approbation of society^ 
if trial by Jury had by experience been found to be so indis- 
pensable an ingredient of justice, and the clearing up of the 
subject to their comprehenrion so necessary a process towards 
the Judge obtaining a clear view of it in his own mind? 

The evidence of Mr. Walton, one of the Masters of the 
Court of Exchequer, and of Mr. Plumer, for thirty years an 
Examiner in Chancery, is extremely well given, and throws 
much light on the interesting sul^ect of the best mode of 
administering evidence. Mr. Plumer so well exposes the 
evils of the present system, that we cannot resist the 
temptation to subjoin his opinion somewhat at length : — 

*• The objections to the rule [of taking evidence] appear to me 
greatly to outweigh any advantage it may be supposed to possess. 
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It will, if followed out in its consequences, be found to be, in effect, 
the root of the chief evils and defects under which the present 
system of taking evidence in Chancery is labouring. It keeps the 
suitor in ignorance whether his case has been properly proved or 
not, thus subjecting him to failure without an opportunity of re- 
pairing it, or inducing him to multiply proof unnecessarily— and 
though by pumping his own witnesses after their retirement from 
the examiner's room, these results might be in some measure ob- 
viated (for with some inconsistency, the obligation of secresy is 
imposed upon the officer only, and nol^ as I have always understood, 
tipon the witness,) yet with respect to his opponent's evidence he is 
completely in the dark, being studiously precluded from knowing 
not only what the witnesses on that side have stated, but what they 
have been asked ; and hence results, obviously and inevitably, the 
most glaring faultiness of the procedure, the want of an effective 
cross examination. The system, moreover, militates against the 
wholesome principle of a public officer's discharging his duly under 
the eye of the public ; and it is regarded with much jealousy and 
dislike by the Profession. The solicitor commits his witness to 
the confessional with uneasiness and anxiety — shut out from 
assisting either the inquisition or the questioned with explanations^ 
and uncertain whether the evidence will be properly given or re- 
corded, and whether the really material points of the inquiry will 
be understood by either of the individuals engaged in it" (-^FP- 
A. p. 202. Qu. 12.) 

But we have reserved the best for last ; and must now 
tifeat our readers with a real tit bit, a very bonne bouche, from 
the evidence of Mr. Henry Lake. There in a tabular state- 
ment, not very unlike in form, though certainly less piquante 
in kind, the placards to tempt hungry dinner-seekers outside 
London restaurateurs, — they may read the bUl of fare which 
Equity has in store for its votaries. There they may digest, 
at leisure, if they can, the history of a Chancery suit, from 
its birth to its death, together with its cost in pounds, 
shillings, and pence ; a suit certainly with an inkling of '^ the 
hostile" about it, for it charged Waste against the executors: 
but still not an out-of-the-way suit; its pleadings by no 
means lengthy ; parties by no means numerous ; its duration 
moderate, /or a suit; a very fair average sample, in short, of 
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/the mode in which mankind are *' fleeced'' in thoee ^^ quiet '^ 
Courts. 

This little history began in the spring of 1831, and ended, 
or rather bad not ended, in that of 1845. The suit was an 
ordinary Admimstration suit, with this cheerful variety, as we 
have said, that the executors were charged with Waste. By 
that time the Bill of Costs of the plaintifis had reached the 
amount of 28642., of which the solicitor had bad the lion's 
share, 13632. ; counsel had walked off with 645/. ; 646L had 
gone into the fee fund, and 309L towards stationery ** and 
other charges 1 " 

In truth, however, these are no joking matters; and we 
say, without a fear of contradiction, that when such cruel in*- 
justice exists in our land ; when it costs a man 30002. to 
procure his redress against a dishonest executor, and have a 
will administered, — if this be the sort of Justice which is 
daily meted out to us by the English High Court of Chancery, 
—then it is high time for the feeblest among us to cry aloud, 
and demand till his dying day a purification of the system : 
then has Law Seform indeed become a noble and holy 
work. 

By this time each Commissioner has no doubt a pretty 
j^trong impression in his own mind on the great question of 
Jurisdiction, — the policy or impolicy of blending Law and 
Equity; but to their collective opinion the Report before us 
furnishes us with scarcely any clue. Various innuendoes 
occasionally drop from them, it is true, which show them to 
be deeply convinced of the necessity of caution, and the 
magnitude of the subject, but these are too slight and far 
between, to rest any inferences upon, and it may not be, 
therefore, ; too late for a word dropped even in our humble 
pages, to have its effect with them. They remind us that 
the distinction between Law and Equity has prevailed in 
England from very early times. That, however, their pre- 
sent Brcport is the best proof, does not constitute a claim to 
non-interference. So too have existed, time out of mind, 
those venerably officials, the dear old Masters, whom never- 
theless it has been considered conducive to the general weal 
to doom to certain destruction. They remind us also that 
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there moBt be ever different modes of Procedure ; that thW 
necessity arises not from any technical rules, but from an in-* 
herent differenoe in the nature of the subjects to be dealt 
with; that an '' order on further directions " would never do 
for an action of Tort or for Damages ; and that accounts can 
never be taken by a Jury ; and that as long ag such distinct 
procedure be observed, ^Uhe union of Equity and Common 
Law Courts would effect a change more nominal than reaL'' 
We cannot go along with them in this. The tmion of Equity 
and Common Law more nominal than real I Why it might as: 
well be said that the confluence of all the rivers in the sea 
was more nominal than real, because they have each first 
^ flowed," on their separate courses-—*' among the hills;" or 
that the convergence of all rays of light in the sun is more 
nominal than real, because they go forth in unnumbered 
pencils Uluminating all objects,— ~ or that the junction of all 
the railways in London was more nominal than real, because 
they each pursue afterwards their different destinations 
through the provinces; — or that the union of the fingers 
of the human band in the wrist is more nominal than real 
because they have each a separate and distinct conformati<»t 
and direction I The expression is a fallacy^ proceeding from 
a want of apprehending and appreciating the Unity of 
Truth. 

The Equity and Common Law Courts are, or ought to be, 
only the representation of an idea. Justice in any given case 
is one thing and indivisible; nor can arrangements of man 
divide it The forms of attaining it, or of preventing its 
attainment, may be as multiform as the ingenuities of man 
choose to make them. But we care nothing for these, except 
so far forth as they are agreeable with the development of 
that idea. 

Nor, taken at the utmost, do the reasons alleged by the 
Commissioners for preserving distinct Procedures concern or 
affect a suit in its stages prior, to the hearing. Till then, at 
least, we see no reason — and they have adduced none — why 
one scheme of litigation should not equally suit all Courts 
and every description of case. There is none, that we can 
see, why Equity and Common Law pleadings should not be 
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the eago^, why Ihe rules of evidenoe and examination ihould 
not be the samei why the process of each should not be the 
same^ and as to parties, the recommendations of the Com- 
missioners have gone very far to make the frame of the 
reoord5 as to them^ as simple in Equity as at Law. It is not 
till we Come to the hearing, at least, that any need of a dis- 
tinct Procedure can arise. Then, and not till then, if trial 
by Jury in Civil cases be a boon so dear to our liberty-' 
loying countrymen — but which the County Court statistics 
show it is not — the cause, if such as to require that mode of 
adjudication, might go to the Jury, or, if not, might fall into 
the dass s4>propriated for the Judge. What, after all, is 
procedure ? Comparatively, nothing. Wo care little about 
it when set against the principles of Jurisprudence. We 
care little whether when a Court has once assumed jurisdic- 
tion in a matter, it works it out through a Common Law or 
an Equity Code of practice. But it matters vastly^ and we 
care vastly, whether it shall go forth to the world that any 
Court in our land shall discard the real beneficial owner of 
property from its doors. It matters vastly whether two 
Courts are to proceed for ever on antagonistic principles, and 
draw logioaHy contradictory conclusions for the obedience 
and guidance of a nation. It matters vastly whether a mort«9 
gagor or a mortgagee, an assignor or an assignee of a chose 
in action, is to be the recognised owner of property ; whether 
aU debts are equal in the eye of the Law ; whether inequitable 
actions shall be stayed ; whether what is agreed to be done 
shall be done, or not. The Commissioners may attempt to 
draw still more clearly the line of demarcation between the 
Courts, but we beseech them to reflect that, if they do so, 
they will only be withdrawing more and more from one or 
other of the divided jurisdictions the Equitable element, the 
only true landmark for all Courts of Justice. Nay, how- 
ever strictly the line may be drawn, fresh cases must soon 
arise, even in Courts of Law, demanding the application of 
Equitable principles, which, if they have not the power of 
applying them themselves, will at once necessitate the resort 
to Chancery, and involve a return of the some evils we are 
now seeking to escape from. 
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The discussion which has been going on for the last twa 
yeaiB on this great subject has made the only true course 
plain. Let every principle which has heretofore prevailed in 
Equity, whether in a matter of exclusive or concurrent juris^ 
diction, become henceforth the quickening and guiding prin-^ 
ciple of all Courts. To use the striking expression of one of 
the most eminent of the Commissioners, *' Swallow up Law 
in Equity." fFe shall not soon forget the impassioned em- 
phasis with which we heard him pronounce those words: has 
he forgot them f or has he, as we rather fear, found him- 
self outvoted by colleagues whose perceptions of the Philo- 
sophy of Law may be less unclouded than his own, and 
yielded for a while his assent — not his convictions — to the 
peremptory superiority of numbers? Surrender this; stop 
short of this ; stifle the voice of the country, which is now 
calling you onward to it, and you will be wearying yourselves 
only at a piecemeal and unsubstantial amendment of details r 
you will be filling libraries with blue books, and swelling 
the Statute Law with repealing and consolidating provisions: 
but you will still see the object of your ambition ungrasped 
before you in the distance. The goal will remain tinwon; 
and the life of the longest liver will suffice but to launch you 
on the threshold of Reform I 



ART. Vn.— CODIFICATION— PRESENT STATE OF 
THE QUESTION. 

" The Tain titles of the victories of Justinian are crumbled into dust ; but the 
name of the legislator is inscribed on a fiur and everlasting monument.** — Gibbon, 
C.44. 

" I shall go down to posterity with my Code in my hand.*' — Napoleon, 

At a time like the present^ when the expediency and possi- 
bility of framing a Code of English Law are topics of such 
prominent consideration, it may not be a useless task to 
direct attention to some particulars of that ^eat achieve* 
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inenty by which the complioated materials of the Civil Juris* 
prndence of Rome were digested, under the auspices of 
Justinian, in the imperishable works of the code, the 
PANDEOTS, and the institutes. 

The days of the Bepublic had not passed away before the 
want of a Code was felt to be a pressing grieyance. But 
'from the period when a Code was first proposed at Rome, 
many centuries were suffered to elapse, ere a measure so 
important in its consequences, not only to the Empire, but 
to modem Europe, was carried into effect* Julius Caesar, 
from whom, amidst the constant recurrence to classical anti- 
quity during the era of the first Frendi Sevolution, the 
hint may have been derived by his modem Imperial anti- 
type, had signified his intention of reducing into a formal 
and compendious system the scattered and inconsistent pre- 
cedents and edicts of former ages : but the first of the Csesars 
was not destined to reap the glory of executing so noble a 
design; and the single passage of Suetonius^, in which the 
project of Julius is commemorated, is all that remains to us 
t>f his vast isonception. Succeeding generations long re- 
•gretted the postponement of the Cesarean Code, but made 
no effort to remedy the failure of the undertaking. 

The aspirations, however, for legal reform in the Boman 
Commonwealth were not confined, any more than in Eng- 
land, to those who are ordinarily designed by lawyers as the 
non-professional members of Society ; and the amenders of 
the Law in our own times will rejoice to find that the most 
accomplished and eloquent advocate of CsBsar's day had sur- 
mounted the pedantry of his profession, and conceived the 
bold idea of codifying the principles of Roman Law. We 
are tantalised by Aulus Gellius with the information that 
Cicero actually composed a treatise on this subject, but we 
are, at the same time, left to deplore the loss of a work 
which, coming from the hand of so great a master, must 
certainly have contained invaluable suggestions for remo- 

' ** Destinabat ... jus civile ad certum modum redigere, atque ex itnmensa 
diffusaque legum copia optima quseque et neoessaria in paucissimos confierre 
Ubros.*'— > SuHonifU^ Jul 44. 
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delling the vexations confusion of the exiirting system, and 
might have even served as a guide to modern energy in 
a^storing order and principle to the Law of England. It is 
supposed that Cicero's treatise survived to the days of Jus^ 
tinian, and that the compilers of the Pandects were assisted 
in their labours by the lucubrations of the immortal orator. 
'But not a single fragment of the work has descended to our 
own times. 

The state of the Law of England very nearly coinddes 
with that of the Roman Jurisprudence in tiie days of Jus- 
tinian. We, like the Romans, groan under the '^ immensus 
aliarum super alias acervatarum legum cumulus." At Rome 
B privileged class were the sole authorised expositors of legal 
technicalities : and the science of English Law is a mystery 
to all but its own professors. Our Statutes, taken as a 
corpus juris^ are referable to no general principle of Juris^ 
prudence, but are a series of ill-digested measures for the 
solution of immediate practical difficulties. They serve for 
the removal of actual and pressing evils, but each successive 
volume contributes to the entanglement and obscurity of our 
legal system. At Rome, the mass of anomalous and con- 
flicting usages, traditions, and decisions, presented a laby- 
rinth from which extrication was hopeless : and the partial 
"Codes of Gregorianus, Hermogenianus and Theodosius, were 
insufficient remedies for this disease of the State. 

To Justinian was reserved the undying honour of coupling 
his name and fame with works, to which the greatest jurists 
of modem times are content to refer as the wellnspring of 
written reason on the subjects of Jurisj^rudence. 

L The Code. — The first work compiled under the 
Auspices of Justinian was the Code. In February* A.i>. 528, 
as we learn upon the authority of Mr. Long, Justinian 
appointed a Commission (as we should say), consisting of 
ten persons, to make a collection of imperial constitutions. 
Among these ten were Tribonian, who was afterwards em- 
ployed on the Digest and the Institutes, and Theophilus, a 
teadier of Law at Constantinople. The Commission was 
directed to compile one Code from those of Gregorianus, 
Hermogenianus, and Theodosius, from the Constitutions of 
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TheodorioB made sabeeqaently to his Code, from tho9e of 
Ms soccessora, and from the Constitutions of Justinian him-* 
self. The instructions given to the Commissioners^ em^ 
powered them to omit unnecessary preambles, repetitions, 
contradictions, and obsolete matter ; to express the laws to 
be derived from the sources above mentioned in brief lan- 
guage, and to i^aoe them under appropriate titles ; to add to, 
take from, or vary, the words of the old constitutions when 
it might be necessary ; but to retain the order of time in the 
several constitutions by preserving the dates and the consuls' 
names, and also, by arranging them under their several titles 
in chronological order. The collection was to include re- 
scripts and edicts as well as constitutions properly so called. 
Fourteen months after the date of the Commission, the Code 
was completed, and declared to be liaw by an Imperial Con* 
stitution; and thenceforward the sources from which this 
Code was derived were no longer to have any binding force, 
and the new Code alone was to take effect, and be referred 
to as the standard of legal authority. (Constit De Jastim 
'Cod. Canfirmando.) 

II. The Digest. — Originally the Jurisconsulti of Rome 
were both unprivileged and unfettered; and they acquired 
tiieir eminence by the number of their scholars and of their 
clients. There is ground, however, for believing that they 
existed as an organised body before the time of Cicero. 
But they acted and advised gratuitously. Their opinions 
were termed Responsa. For the last two or three centuries, 
however, of the Republic, the functions of the Jurisconsulti 
were performed by a class of practationers, who, like modem 
advocates, took fees for their services. 

But in the Imperial times a change took place among the 
Roman jurists. It is said, that Augustus determined, that 
the Jurisconsulti should give their responsa under his sanction. 
His object, probably, was to obtain, by this indirect method^ 
that contrdi over tiie administration of the Law, which he 
could not obtain in any other way. It does not appear that 
the jurists, who had not received this mark of imperial favour, 
were excluded from giving opinions ; but the opinions of such 
jurists would have little weight in comparison with those of 
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tlie privileged class. The unanimoiia opinioBs of the juristt 
were to have the force of law ; if they were not unanimousji 
the judex might follow which opinion he pleased. Gtdua 
refers the establishment of this rule to a rescript of Hadrian % 
but it seems probable that this rescript must be rather conn 
sidered as confirmatory of the established practice. The 
constitution of this body of jurists, and the mode of pro-* 
ceeding as to taking their opinions, are not known. It is a 
reasonable conjecture, that they formed a kind of college ; 
otherwise it is not easy to suppose how the opinions were 
taken. Their power of making or declaring the Law waa 
limited to a decision iii the cases which came before them ; 
which, however, would doubtless be received as law in 
all cases of the same kind. The earlier Jurisconsulti gave 
their opinions either oraUy or in writing, but, in the time of 
Tiberius, probably the jurists, that is, the privileged juristSj^ 
gave their answers ^^signata;" that is, in an official form* 
The matter proposed for the opinion of the Jurisconsulti waa 
sometimes stated in the Responsum, either fully or briefly ; 
and the Besponsum itself was sometimes short, sometimes 
long, sometimes it contained the grounds of the opinion, and 
sometimes it did not, which circumstance, however, did not 
invalidate its force. {Smiths Diet of Rom. Aniiq,) The 
foregoing notices of the Jurisconsulti and their responsa are 
merely intended to be explanatory of the observations which 
we now proceed to make on the origin and structure of 
Justinian's next great work, The Pandects, or the Digest.* 
Having recourse again to the authority of Mr. Long, we 
find that in the last month of the year a. D. 530, Justinian, 
by a constitution addressed to Tribonian, empowered him to 
name a commission for the purpose of forming a code out of 
the writings of those jurists who had enjoyed the Jus Bes- 
pondendi, or as it is expressed by the Emperor, ** antiquorum 
prudentiam quibus auctoritatem conscribendarum interpre- 
tandarum que legum sacratissimi principes prseebuerunt" 
The compilation, however, was not in reality thus restricted. 
Its framers took a wider range ; and it comprises extracts from 
some writers of the Eepublican period. Ten years were 
allowed for the completion of the work. The instructions of 
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the Emperor were to select what was useful, to omit what wai 
antiquated or superfluous, to avoid unnecedsary repetitions, to 
get rid of contradictions, and to make such other changes as 
should produce out of the mass of ancient juristical writings 
a useful and complete body of Law. {Jus Antiquum.) The 
compilation was to be distributed into fifty books ; and the 
books were to be subdivided into titles. The work was to be 
named Digesta, a Latin term indicating an arrangement of 
materials ; or PandectsB, a Greek word expressive of the com- 
prehensiveness of the work. It was declared that no com- 
mentaries should be writt^ on this compilation ; but per- 
mission was given to make paratitla, or references to parallel 
passages, with a short statement of their contents. It was 
also declared that abbreviations should not be used in form- 
ing the text of the Digest. The commissioners completed 
their labours in three years (17 CaL Jan. 533.), as appears by 
a constitution both in Greek and Latin, which confirmed the 
Digest, and imparted to it the force of legal authority. Be- 
ffldes Tribonian, who had the general conduct of the under-^ 
taking, sixteen other persons are mentioned as having been 
employed on the work. Among these were the Professors 
Dorotheus and Anatolius, who for that purpose had been 
invited from the Law School of Berytus, and Theophilus and 
Cratimis, who resided at Constantinople. The compilers made 
use of about 2000 different treatises, which contained above 
3,000,000 Unes, but the amount retained in the compilation 
was only 150,000 lines. Tribonian procured this large 
collection of treatises, many of which had entirely fallen into 
oblivion, and a list of them was prefixed to the work, pur- 
suant to the instructions of Justinian. Such a list, however, 
is at present only found in the Florentine MS. of the Digest. 
{Smithes Diet of Bom. Antiq.) 

As to the modtis operandi of the Roman Commisedoners, 
Mr. Long adopts the following remarks from Bluhme, as 
containing that learned writer's conclusions : — " The com- 
pilers separated all the writings from which extracts were to 
be made into three parts, and formed themselves into three 
committees. Each committee read through in order the books 
that had fallen to its lot, yet so that books which were closely 

VOL. XVI. Is 
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related ae to their oontents were extracted at the same time. 
The books were compared with the Code of Justinian^ ancl 
what was selected for the new compilation was placed under 
a Title taken either from the Code^ the Edicts or^ in case of 
necessity, from the work itself which was extracted. What 
came under the same title was compared ; repetitions were 
erased, contradictions were got rid of, and alterations were 
made, when the contents of the extract seemed to require it. 
When the three committees had finished their labours, the 
present Digest was formed out of the three collections of 
extracts. In order to accomplish this^ they made that col- 
lection the foundation of each Title which contained the 
most numerous, or at least the longest, extracts. With these 
they compared the smaller collections, striking out, as they 
had done before, repetitions and contradictions, making the 
necessary additions, and giving more exact definitions and 
general principles. What remained over of the smaller col- 
lections, without having had an appropriate place assigned to 
it, was placed after the first collection, and its place in the 
series after the first collection was generally determined by 

the number of extracts The Digest does not seem to 

have been subjected to any further revision*"^- tSmitKs Dic^ 
tionary of Roman Antiquities. 

III. The Institutes. — The third great work with 
which the name of Justinian is associated, is the Institutes. 
It is an introductory and elementary manual of the outlines 
of the Boman system of Law as codified in the Emperor's 
two former works, the Code and the Digest, and was com-, 
piled by his orders for the use of students, and still renuuns 
an unrivalled production. 

We close these brief notices of Justinian's projects with a 
short extract from Savigny, as cited in Smith's Dictionary of 
Boman Antiquities. 

" Justinian's plan embraced two principal works, one of which 
was to be a selection from the Jurists, and the other from the 
Constitutiones. The first, the Pandect, was very appropriately 
intaided to contain the foundation of the Law : it was the first 
work since the date of the Twelve Tables, which in itself, and 
without^ supposing the existence ai any other, might serve as a 
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central point of the whole body of the Law. It may be properly 
called a Code, and the first complete Code since the time of the 
Twelve Tables, though a large part of its contents is not law, but 
consists of dogmatic and the investigation of particular cases. 
Instead of the insufficient rules of Yalentinian III., the excerpts in 
the Pandect are taken immediately from the writings of the Jurists 
in great numbers, and arranged according to their matter. The 
Code also has a more comprehensive plan than the earlier Codes, 
since it comprises both Rescripts and Edicts. The two works, the 
Pandect and the Code, ought properiy to be considered as the 
comi^etion of Justinian's design. The Institutiones cannot be 
viewed as a third work^ independent of both ; it serves as an in- 
troduction to them, or as a manual. Lastly, the Novellas are 
single and subsequent additions and alterations, and it is merely 
an accidental circumstance that a third edition of the Code was 
not made at the end of Justinian's reign, which would have com- 
prised the NovellsB, that had a permanent application." — Saviffny, 
Geschiehte des Rom. Rechts in Mittelalter, p. 14. 

So far as to Roman codification. We now proceed to say 
a few words as to the present state of this question in this 
country. 

It is greatly to be lamented that so little progress has been 
made in the important department of reform, the Consolidat- 
ing and Digesting of the Law. The length of time that has 
elapcfed since an authoritative sanction was given to this great 
work, a work which it is not more the duty than the in^ 
terest of every constitutional government to undertake, and 
the reluctance with which every proposition of the kind is 
entertained, might well lead us to despair of ever seeing the 
inestimable benefits of a Code bestowed upon the Judicature, 
the Bar, the suitors, and the people at large ; and the right 
of the subject recognised to be governed by laws which he 
can easily comprehend. There is no accounting for the 
sanguine temper of some men; but it seems that Lord 
Brougham, after so many disappointments, does not yet 
share in our feelings of despair, else he would hardly have 
on several late occasions renewed his urgent appeal to the 
late and the present Government to redeem the pledge given 
in 1850, that the labours of the Criminal Law Commissionera 

L 2 
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should not be wholly lost to the country which has already 
paid heavily for the expenses of the Criminal Law Digest, 
and been deprived of all benefit from the labours of the 
Commission, because it was suffered to expire when within a 
few months of their successful termination. 

The sanction to which we have referred is the Report of 
the Commissioners, 17th July, 1835, on the Consolidation of 
the Statute Law. It enters most ably into the whole subject 
of codification, and the strong recommendation given extends 
in principle equally to a digest of the Common Law. They 
proceeded afterwards to frame a Digest of the Criminal Law, 
that is, the Law, Statute and Common, regarding crimes and 
punishments. This Digest was, with some alterations, pre- 
sented to the House of Lords in the form of a Bill, and, at 
the suggestion of Lord Lyudhurst, then Lord Chancellor, 
instead of pressing the Bill forward that year, 1844, Lord 
Brougham agreed to postpone it in order that it might be 
referred to a Commission of Revision ; which Lord Lynd- 
hurst formed by adding to Messrs. Bellenden Ker, Starkie, 
&c., others who had not yet been parties to the inquir}', 
in order that the advantage might accrue of new minds 
being exercised upon the work. Accordingly the Digest, 
materially improved, was reported, and it was, with some 
further amendments, presented to the Lords in a new Bill, 
which was immediately referred to a Select Committee. 
This Committee corresponded with all the Judges of Eng- 
land, Scotland, and Ireland, and though several of these 
learned persons gave no opinion upon the subject, it is yet 
well known in the Profession that none of them made any 
objections, either to the general plan of a Criminal Law 
Digest, or to the manner in which the work had been per- 
formed. It is, indeed, pretty generally supposed that the 
learned Judges, as well as the rest of the Legal Profession, 
have had recourse to the body of Criminal Law contained in 
the Digest, much as they would were it already sanctioned 
by Parliamentary authority. 

There remained the more important task of preparing a 
Digest of the Law of Criminal Procedure ; and this work, 
attended with greater difficulties than the former, was com* 
pleted in July 1849, when the last Report of the Commission 
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was made. Let us then observe in ivhat state the question 
then stood. 

There were two Digests prepared; one of Crimes and 
Punishments, the other, of Criminal Procedure. The former 
had undergone full revision by a second Commission; the 
latter, the more difficult work of the two, had undergone no 
revision. All who had ever considered the subject, and of 
all parties, the Chancellor and two Ex- Chancellors, were 
clearij of opinion that the proper course to take, — indeed, the 
course necessary alike to perfect the Digest, and to prevent 
the total loss of all the money spent, and time bestowed upon 
it, — was to refer the Digest of Procedure back to the Com- 
mission with an addition of members, as had formerly been 
done with the other Digest ; but, unhappily, the Commission 
was suffered to expire, and it was affirmed, in 1850, that the 
Government had determined not to renew it. The date at 
which this supposed resolution was taken, throws great 
doubt upon the matter; for it must have been taken either 
just before Lord Truro took the Great Seal, or immediately 
after; consequently, so important a matter was decided upon 
either when there was no Lord Chancellor, or when there 
was one, whom, upon the consolidation of the Criminal Law, 
his colleagues did not consult. Whatever may be the ex- 
planation of tlus somewhat strange incident, certain it is that 
the renewal of the Commission was peremptorily refused, 
though it would have cost the country nothing, the expense 
being undertaken by Lord Brougham, to whom, however, an 
assurance was given that steps would forthwith be taken for 
securing to the country the benefit of the Commissioners* 
labours. This assurance, if it meant anything, was in- 
tended to convey the information that the Digest would be 
finished by some persons duly qualified, who should avail 
themselves of the labour already bestowed, and which had 
brought the work so near to its completion. It was not, indeed, 
easy to see how any men, better fitted for the task, could 
be found than Messrs. B. Ker, Ryan, Amos, Lonsdale 
(their learned and able Secretary) ; but such were the as- 
surance given, and such its obvious meaning. The case then 
is plain. A Digest of the whole Criminal Law, Statute or 

L 3 
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Common, in two great branches. Crimes and Pmiishments, 
and Procedure, is, after the labour of fourteen years, and 
the expense of near forty thousand pounds, prepared, and so 
nearly completed, that a few months more of work, and two 
or three thousand pounds more of expense, would finish it, 
and enable Parliament at once to adopt it "Will there be 
any hesitation in bestowing the powers and the money thus 
required, thus sufficient, and thus profitable; or will a 
Government, which has professed much favour towards im- 
provements in the Law, and has been, on this score, loaded 
with panegyric by its own members and their adherents, 
decline to take this measure of their predecessors after not 
only adopting others, but appropriating them, those others 
being the subjects of much popular excitement ? "When we 
say appropriating, we speak of their zealous supporters rather 
than themselves. Nothing can be more unqualified than 
their own disavowal of all credit for the great measure of 
Chancery Reform. We speak of the Ministers themselves. 
Some of their underlings, and their advocates in the Press 
have, with a courage that might deserve a harsher appel- 
lation, confounded the copy with the original. But as the 
measure, to deserve its title of a Chancery Reform, must be 
that of the late Government (in other words, of the Chan- 
cery Commission), to the late Government it of right belongs ; 
and if their successors refuse other improvements, to the full 
as important and even necessary, though not so loudly called 
for by the voice of the country, they will expose themselves 
to the grievous charge of only taking up the Chancery 
Report because they were driven to it by the general outcry, 
and attracted to it by the profit which it was likely to yield, 
in the shape of popular support We are by no means prone 
to repose implicit confidence in their professions, for many 
reasons too obvious to require specification ; but so neither 
are we desirous of withholding our confidence altogether. 
It is our duty to state the case between them and their pre- 
decessorsS between both and the community ; and that duty 

» \V© shall not be suspected of too great a leaning towards one who showed so 
gr\ at an hostility to Lav Amemlmeiit as Lord Truro» sare and except that be was 
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we have endeavoured to discharge as impartially and as 
briefly as poenble. 



ART. VJIL— PRANCE — ITS REGENT JUDICIAL 
fflSTORY. 

With the political changes in foreign countries, any more 
than with those in our own, we have no concern except in 
80 far as they affect the interests of Jurisprudence, and 
more especially the Judicial system. The establishment of 
an absolute Government in France upon the ruins of its 
free Constitution, is an event which in no way concerns 
other countries. The French people have an undoubted 
right to reject what is called Parliamentary Government, to 

a friend to improving Iiegid Education. But one other most important exception 
must be added. There can be no doubt, that ultimately he adopted the Report 
of the Chancery Commissioners. There was a great misunderstanding at first 
between him and bis colleagues on this cardinal point ; but that he afterwards, 
however reluctantly, came into the views of the learned Commissioners, we en- 
tertain no doubt ; and had the change of Ministry not taken place, this great 
measure would have been carried in all probability at the time we now write. 
It has, indeed, been stated that the late Ministry left no trace of their having 
taken up tiie Report. The exposition of tliis misstatement by their truly able, 
learned, and hoDOurable colleague (Sir W. P. Wood), triumphantly refuted this 
charge. It is true that the Bill was not actually drawn, but the heads of it 
carrying out every recommendation of the Commissioners on the great scheme of 
abolishing the Masters in Chancery, were not only prepared, but had been sub- 
mitted to and concurred in by Lord Trura We rejoice to 6nd that the present 
Chanc^or has well redeemed the pledge he gave when he first broached the 
subject of Chancery Reform in the House of Lords. The Bill he has recently 
introduced carries into full effect the recommendations of the Commissioners, 
so &r as regards that Great Reform which will be effected by the total sbolition 
of the Masters in Chanoery, and we have no reason to &ar, still less to doubt, 
that this most important measure, so cordially supported by men of all parties 
in Parliament, so eagerly desired by the Public, will become the law of the 
land before the present Parliament shall be dissolved. Protection has happily 
been abandoned, because the public voice is against it as well as all reason and 
experience. But that voice would hold thorn to their pledge to carry Chancery 
Reform, instead of absolving them from it, while reason and experience would 
command that the pledge be redeemed, even if the voice of the country were 
heard no more. 

L 4 
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take refuge in slavery from the evils of faction, and secure 
ihemBelves against the risk of anarchy by a total abandon* 
ment of liberty. We have no right whatever even to express 
the feelings which such a spectacle is calculated to raise in 
the breasts of free men. Moreover, we iftay have our doubts 
if the ease with which the French have been led to make 
the transition from a free to an absolute monarchy, has not 
resulted from the operation of an alarm that may pass away ; 
and consequently, that they have not deliberately chosen for 
themselves their present political condition, and that they 
wiU not submit to it longer than the panic lasts. In the 
mean time, very important consequences have followed the 
extinction of liberty; and its effects upon the Judicial system, 
the only subject of our consideration in this place, are well 
calculated to illustrate the benefits derived from Consti- 
tutional Government, the evils flowing from the loss of it 

The independence of Judges manifestly depends upon 
their being irremovable; upon their holding their high 
office for life, or until duly convicted of misconduct. They 
were so under the Constitution of 1791, under the Consular 
Government, under the Empire, and under the Restoration. 
The Republican Government of 1848 attempted to change 
this fundamental Law, the most important in the State, by 
making the Judges elective and removable; but the universal 
reprobation with which the decree was met occasioned its 
speedy recall; and, till the Revolution of December, the 
independence of Judges remained unassailed. On the Ist 
of March, the President promulgated a Decree prefaced by a 
long and much-laboured and ill-reasoned Report, by M. 
Abbatucci, his Corsican Minister of Justice. By this decree 
it is ordered that all Judges of the Court of Cassation shall, 
upon attaining the age of seventy-five y^ars complete, be 
removable ; and Judges of Appeal and Premidre Instance, at 
the age of seventy. The pretence of this, as set forth in the 
Report, is, that after those ages men are unfit for their work; 
and therefore, the more important work of judging in Error 
from all the Courts of the country is to be performed by 
men less fit for the discharge of their Judicial duties. But a 
most significant addition ia made to this provision ; the 
Judges, how old soever, are to continue in office until their 
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8Ucce86(Mr8 are named ; and thus a number of these magis- 
trates are plhoed at the President's mercy, because he may 
any day reduce them from full to half*pay, by naming their 
successors. Howeyer, even if he were not to exercise this 
control^ if he were at once to name all their successors, he 
thus has taken to himself the power of appointing, it id cal- 
culated, 165 of his creatures to fill these high stations; 
while eyen all who are approaching the appointed age, must 
feel the risk to which they expose tfaemselyes by incurring 
his displeasure, the risk of very soon being removed. 

This Decree was issued on the eve of the new Legislature 
being assembled. The elections were proceeding at the 
time ; there was no doubt whatever as to their results ; it 
might not before seem that there would be a majority of 243 
over 7 (reduced to 245 over 6 by three Members refusing 
the oaths), but that the majority would be overwhelming no 
one entertained a doubt who considered the means taken to 
infiuence the returns. It may, therefore, appear strange 
that the President could not trust an Assembly so consti- 
tuted with the adoption, the certidn adoption, of this mea- 
sure. He saw, however, that any discussion, even the 
most secret and the least unfettered, was sure to produce 
suggestions which it would be hardly possible to disregard. 
For example ; a single person sitting in this mock legislature 
might propose the very obvious course of reconciling the 
Decree with the Keport, by making the removal peremptory 
at the appointed age— -and thus disarming the President of 
a power to overawe those who are averse to retuing, and to 
gain over those who prefer a retreat. Every one must per- 
ceive that such a change in the decree would have been a 
real improvement; and it cannot be doubted that there is 
some ground to admit a rule such as prevails in America, for 
the purpose of preventing the evil that ai*ises from Judges 
remaining on the Bench after they have ceased to dischai^e 
their duties with adequate powers. It is a most difficult 
question how to exert a right of removing, unless the Ameri- 
can plan of a fixed age is adopted ; and to this plan there 
are great objections. Giving a lai^e retiring allowance, and 
allowing the Judge to choose his own time of resigning, is 
exposed to the manifest objection that he may go while quite 
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fit for work'; and if a veto is allowed to the Goyemment) 
thifl introduoea infiaence and favour. So that, in the choice 
of difficulties, a fixed time may seem to present the fewest, 
unless we have a legislative body open to receive com- 
plaints of incapacity, and bound to discuss them publicly, 
which gives by far the best solution of the difficulty. In 
France this is no longer possible ; and therefore, the decree 
which we are considering may be the only safe course to be 
pursued. But then it is liable to the serious objection which 
has been stated, and which a reference to even the semblance 
of a legislature now existing would probably have removed. 

Another objection, however, presents itself to the whole 
proceeding, and one quite insuperable — one which, upon the 
least open and free discussion, would have proved fatal. The 
measure is both retrospective and wholesale. The Judges 
who had taken their office and quitted their profession upon 
the footing of a life tenure, are suddenly told that they hold 
it for a term of years, and beyond that, at the pleasure of the 
Executive Government. Common honesty required, there- 
fore, that the change should be made prospective unless 
accompanied with a retiring allowance equal to the * full 
salary. One or other of these modifications must have been 
the result of any thing resembling an open discussion of the 
plan. But only one of these modifications, that of making it 
prospective, could have removed the other objection: the 
wholesale nature of the measure — the creating suddenly 
near two hundred judicial vacancies, to be filled at the plea- 
sure of the Government, and with its creatures. 

We thus perceive that the President has, by anticipating 
the meeting of his Legislature, in this important proposition 
deprived himself of the benefit which would, in all likelihood^ 
have been derived even firom that most imperfect semblance 
of a popular body, and has sustained a serious loss — if his 
intentions were honest But it would require a very strong 
confidence in those intentions to make us believe that he 
acted in good fiuth. AU that his measure has lost, he has 
himself gidned; a bad law has been made, and his own power 
has been inereased ; the Judi<»al order has been lowered, and 
he has been exalted ; the Judges have lost, in a large mea- 
sure» their independence, and the Executive Government has 
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acquired the means of profiting by their degradation. Nay, 
more : the change effected in the powers of the Government 
redounds incomparably more to the advantage of the indivi- 
dual than to that of the system. He gains far more than 
any of his successors, and all the increase of power bestowed, 
comes to him at once, in the crisis of his ai&irs, when it is 
most wanted. Upon such a proceeding comment would be 
thrown away. No citizen of a State happy in the possession 
of free institutions can be otherwise than thankful that he 
lives in a land where such deeds cannot be done. 

Thus far we have stated the facts, and for a moment noted 
the feelings which they are fitted to excite. But if we would 
moralise yet a little more, we might ask to what our neigh- 
bours owe the loss of their free government, supposing that, 
contrary to present appearances, they consider it a depriva- 
tion ? There are not wanting, on either side the Channel, 
those who ascribe it to Universal Suffrage. Nothing can be 
more groundless ; — at least, no solution can be more imper- 
fect. The change now, like the change in 1848, is owing to 
the abandonment of the Representative Principle, and ap- 
pealing to the people at large upon the question, who shall 
rule them, and by what system they shall be governed. 
Well fitted to determine who shall deliberate for them — 
who shall exercise, in select bodies and in small numbers, the 
deliberative functions of which the community itself is wholly 
incapable, the people can never act for themselves with 
advantage — never even with safety. Nay, the very same 
multitudes which unthinkingly and ignorantly may have an- 
swered the questions fraudulently put to them a few months 
ago would, in all human probability, have chosen a body of 
representatives who, time being given for the independent 
exercise of their judgment, and no force being used to con- 
trol them, would have abided by those free institutions, the 
fruit of such lengthened struggles, and the reward of suffer- 
ings so severe. 

It may, indeed, be said that to an improvement of the 
institutions of any State, absolute power affords great facili- 
ties ; and the preface of M. Abbatucci to the decree against 
judicial independence, that the President had received, by an 
all but unanimous vote, the commission to frame a CoiiBtitu- 
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turn, might have been followed by a decree making Judges 
iockpcndent who had before held their office during pleasure. 
The answer to this is, that such measures lie in the direction 
opposite to a dictator's interest, and are therefore prettj sure 
not to be propounded by him. Cui plus licet qutmi debet, 
semper plus velle guam licet^ is a maxim of all times and all 
countries. However, in matters wholly indifferent to his 
power, he may perchance make improvements, and his unli- 
mited authority will doubtless render them much more easy 
than if he had to consult one or more popular assemblies. 
An instance seems to be afforded by the attempts now 
making to supersede the plan, attended with such serious 
evils, of the secondary punishments, by confinement and 
forced labour for various periods, what is termed the Bagnes. 
We find that the convicts are induced to apply for trans- 
portation, and vast numbers have already, it is said, solicited 
this change in their sentence. The absolute power of the 
Government enables it to grant this request, and also to 
provide the means of receiving and employing the prisoners 
in penal settlements. It is thus fondly hoped that in a short 
time there will be none of those criminal masses which, while 
they are pent up in the prisons, are the source of unceasing 
alarm, and when they are liberated, on the expiration of their 
sentences, form a body ready at any moment for the perpe- 
tration of offences the most dangerous to the public peace, 
besides the supply which they afford of individuals likely to 
resume the criminal courses that led to their punishment. 
But here again we find the want of those checks and guards 
only secured by the proceedings of legislative bodies, and so 
necessary for the due preparation of great measures. There 
can be no security that all who are sent beyond seas really 
desired a commutation of their sentences ; no security that 
the treatment of such as desire to go shall be such as has 
been promised ; and, indeed, no security that, to tempt the 
convicts, the settlements prepared for them and their treat- 
ment there, shall not be such as to deserve any name rather 
than that of penal. Certain it is, that the accounts given in 
the Government Journals (and what other Journal is there, 
or can there now be, in France ?) would lead tlie reader to 
believe that the lot of a galley slave sent to Algeria or 



Lord President Hope* 157 

Cayenne at the expense of the State is to be greatly envied 
by even the happier class of peasants in the mother country. 
We greatly fear, then, that even where dictatorial power 
may at first sight appear the most convenient instrument for 
amending the Laws, it will be found, when more closely 
examined, to fall far short in its usefulness of the more cum* 
brous tools which popular institutions provide for us ; and that 
this must needs be until the day comes when rulers are en« 
dowed with perfect virtue and perfect wisdom.^ 



ART. DL — LORD PRESIDENT HOPE. 

The career of this eminent person, at once brilliant and 
useful, offers to the profession of which he was so great an 
ornament matter of instruction as well as of admiration. 

Charles Hope was grandson of the Earl of Hopetoun, and 
son of a man whose memory is greatly to be honoured — one 
who, sitting for a Scotch county, was opposed by his family 
for his conscientious votes against the Government of the 
day, and lost his seat by the decision of an Election Com- 
mittee, so scandalous that it mainly caused the bringing in of 
the Grenville Act. His mother, daughter of Mr. Brittain, 
an English squirfe, was celebrated for her beauty, and the 
subject of one of Reynolds' finest pictures. She died when 
he was four years old ; but he was chiefly educated under her 
father's care in England, until, in 1776, when, in his thirteenth 
year, he joined the Rector's (Dr. Adam's) class at the High 
School of Edinburgh. A trait of him was often mentioned 
by that eminent teacher and excellent man, as most honour- 
able to him, and indicating the generosity of his nature. He 
had risen to the top of the class the first year of his attend- 

1 We have named M. Abbatucci as signalising his obsequiousness to the 
Master. But what shall be said of M. Fortoul ? The Minister of Justice pro- 
poses to make Judges dependent The Minister of Public Instruction proposes 
to prevent young men of fifteen or sixteen years old reading history.' It is affirmed 
that at such a tender nge this kind of reading is dangerous! Can such a state 
of things last? 
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ance; and^ without doubts could have kept his place, from 
the superiority of his English education, when a blind boy, 
of the second year, rose to the second place. To him Hope 
yielded the first place ; but would suffer no one else to pass 
him ; and the next year he left the school as first. The wide 
differences in political opinion and party which in after years 
severed him from his teacher, never could erase from his 
recollection this passage in his pupil's early life ; and it was 
long remembered by the citizens of Edinburgh, with whom he 
was a general favourite. His English and Scotch education 
together made him an excellent Latin scholar; but the 
Greek, which he had learnt in the South, he lost in his own 
country, to the great edification of Lord Monboddo, who 
drew from thence a confirmation of his attack upon the Scot- 
tish system of instruction ; and ever after regarded C. Hope 
with peculiar favour. At the College, however, though he 
did not keep up his Greek, he waa a diligent student of Law ; 
and began the habit which he retained to the end of his pro- 
fessional life — of carefully, but concisely, noting each case 
of importance. that was decided. In a late important decision 
in the House of Lords, upon the question of the Scotch Poor 
Law (Lindsey v, Adams), great reliance was placed upon 
some of these notes, as giving clearly and satisfactorily the 
ground of a judgment many years ago (Pollock r. Darley, 
in 1803), supposed to be at variance with the case under 
review, but which their Lordships affirmed. 

While attending the College, he was a member of the 
Speculative Society, and became acquainted with Benjamin 
Constant^ and intimate with Thomas Addis Emmet. The 
former he never relished, but of the latter he had the highest 
admiration, and formed with him a friendship which continued 
in spite of all the misconduct of that individual, rendering 
him all the services in his power consistently with his duty 
while one was Lord Advocate, the other a prisoner under 
charge of treason, and continuing to correspond with him 
after his banishment to the United States. It is fit that 
such passages should be recorded in the life of one known to 
have at all times been so decided a loyalist and so zealous a 
party man, because we thus see how a generous nature 
is wholly above the debasing and contracting influence of 
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even the most strong, because the most honestly cherished 
opinions. 

In 1784, he was called to the Bar ; and as he soon obtained 
considerable practice, his talents for business, his professional 
knowledge, his manlj and vigorous understanding, which 
despised trifles, and loved to grapple with the main body of 
the subject; his bold and self-possessed manner, to some 
Judges unpleasing, but to the best not distasteM ; and his 
nervous eloquence, seldom equalled, perhaps never surpassed, 
whether we regard the language or the tones in which it was 
conveyed, soon placed him in the first rank of advocates. 
That we are not using too strong an expression in thus cha- 
racterising his oratory, we may venture to give two proofs* 
Few men had less party or personal leaning towards another 
than Mr. Laing (the Historian) and Mr. Gillies (afterwards 
the Judge) ; and no one will question their capacity to form 
a judgment of eloquence; the latter, indeed, was himself a 
first-rate speaker. Both gave it as their opinion — and at a 
time when party ran high in Edinburgh — that C. Hope's 
declamation excelled all they had ever heard ; and they made 
no exception whatever, though they had often heard all the 
great speakers in Parliament ; and these men were very far 
from prizing as of any v^ue mere declamation, unaccom-^ 
panied with argument or statement. The other fact to which 
we appeal is the admiration expressed both by Mr. Pitt and 
Mr. Fox, of his speech in defence of himself and his c(Hiduct 
as Lord Advocate in 1804, when Mr. Whitbread brought it 
under the review of the House of Commons. Of the opinion 
expjc^i^ed by these two great orators, there is no doubt; but 
the circumstance to which we aUude is, that several persona 
present who had heard him on former occasions — that is, in 
Edinburgh r— regarded his speech in the House as a failure, 
80 much impressed had they been with the merits of his elo- 
quence firom their recent recollections of it. Upon Mr. Dundas 
becoming Chief Baron, in 1801, Hope had succeeded him as 
Lord Advocate, and held that office under][the administration 
of Mr. Addington, as Mr. Pitt's other friends did while he sup- 
ported that minister. When, on the war breaking out in 1803, 
he withdrew his support gradually, and then took a decided 
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part with the Opposition, Mr, Hope tendered his resignation, 
but Mr. Pitt desired it might he delayed. To this, however, 
he would not agree, and went to London for the purpose of 
resigning, when Mr. Addington said the present struggle could 
not last, and if he resigned he would be reappointed in a few 
weeks. Upon the change which then took place, an attempt 
was made, as is well known, to form a Ministry up<m a 
broad basis, by including the Whig leaders. In the con- 
fidential communication which Mr. Hope then had with 
Lord Melville (his brother-in-law), and Mr. Pitt, he pro- 
posed that in the event, expected soon to take place, of the 
Lord Justice Clerk's (Eskgrove's) resigning, the place should 
be oflfered to H. Erskine, The junction with the Whigs, 
however, was not effected, in consequence of the King's pre- 
judices against Mr. Fox, and Lord Eskgrove did not resign 
till the following winter. But Mr. Hope, to whom the 
succession was offered as a matter of course, insisted upon 
Mr. Erskine being asked to take the place, and himself con- 
veyed the proposition to that able and excellent person. 
Acting under the advice of his political friends, who gave it 
from party motives, he declined the generous oflfer, but, 
deeply touched by the motives which had led to it, and the 
delicate manner in which it was made, he ever after retained 
the warmest feelings towards Mr. Hope and his family. It 
is fit to be here remarked that but a few years passed 
before the baneful influence of party was entirely excluded 
from its operation upon judicial promotion. Some of the 
greatest Judges who have ever adorned the Scottish Bench 
were raised to it by those Ministers, to whom they had while 
at the Bar been the most uncompromising opponents. 

Upon Mr. Erskine's refusal, Mr. Hope became Lord Justice 
Clerk, and continued in that high office, till on the death 
of Mr. Blair, in 1811, he became Lord President. The 
judicial duties have perhaps never been discharged with more 
assiduity, more dispatch, or greater dignity, than during his 
presidency over these two Courts. His faculties were ever 
brought to bear directly on the cases before him, and he 
possessed in an unusual degree the power of throwing aside 
all individual considerations and arriving at the true merits 



Lord President Hope. 161 

t>f the cause. The business of the Court was despatched 
without any huny, or anj impatience, and perfect civility 
was shown to the Bar, and equal courtesy ; for no one could 
say that there was the least partiality towards one Counsel 
more than another ; a most important matter ; for though no 
one in modem times can accuse our Judges of showing 
unequal favour towards the suitors, yet towards the prac- 
titioners it is impossible to aflSrm that no variety is perceiv- 
able in the demeanour of the Bench, and we need not 
remark how in the result this operates as injustice towards 
the suitor. 

The powers of speaking which the President possessed, had 
the effect, as often happens, according to Cicero's remark, of 
men's unwillingness to suppose any one able pluribus exceUere, 
of making the extent of his acquaintance with law be under- 
rated. In truth there were few men in whose minds legal prin- 
ciples had taken a deeper root, and had a firmer hold. He had 
always been a diligent student of law, both before and after 
he came upon the BencL It was his practice in every case 
that did not admit of being immediately disposed of,- to write 
his opinion fully ; for many years after he became a judge he 
also made in writing a careful abstract of the facets ; but when 
he came to pronounce his judgment, he seldom read what he 
had prepared, or even so fax followed it, as to deliver the 
substance, but generally stated first the govermng principle, 
and then referred to the more material arguments. When he 
began the judgment, or when he followed his brethren, he 
rested satisfied with taking up such points as^ might have been 
omitted, and as seemed to demand attention. Lord Core- 
house, who was aware of this habit of the President, and of 
his bduig in each case possessed of a full and well-considered 
judgment in writing, was wont to remonstrate with him 
agsdnst thus holding back what that great judge regarded as 
matter of so much value. But it was a characteristic of the 
President's mind to dislike all superfluous proceedings, and 
especially to desfnae whatever might approach to exertions 
for mere di^lay; so that he persevered, to the end in his 
practice. It is remarkable that in one respect Lord Gren- 
viUe followed the same course. On all great occasions he 
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careftilly wrote out his speech, and then laid It adde, nor 
even taxed his memory so far as to follow in speaking eith^ 
the sabstance, or even the order of what he had written. 

In 1842, when he approached the age of fourscore, and had 
been aboye thirtynsix years on the Bench, he rerigned die chair 
of the Court, and passed the remaining years of his life in the 
enjoyment of that domestic happiness for which at all times 
he had the keenest relish. But he ceased not to occupy 
himself with the subjects that eyer interested him, whether 
legal, political, or literary, and his health, which had neyer 
since his boyhood suffered any material interruption, continued 
entire till within a fortnight of his decease. This happened 
in October, 1851, when he had attained his eighty-ninth 
year ; his mind remained entire to within a few hours of his 
death. The President married his cousin. Lady Charlotte 
Hope, whom he survived many years, and by whom he had 
several children. His eldest son is now the able and learned 
Justice Clerk, to which office he succeeded in 1842. 

We have referred generally to the dedded political 
opinions and the strong feelings of this distinguished person 
on all subjects of such great and practical importance. Inde- 
pendently of these, he was also from family coonectioo a de* 
cided party man before he became a judge. But that he 
showed himself capable of mitigating the zeal or the prejudices 
of party by feelings of personal kindness, we have ^ven 
proofs in the foregoing pages ; and the loss which the Pro- 
fession and the study of the law has recently sustained by 
the death of Mr. Beddie, reminds us of another instance in 
which his sense of personal merit made him disr^ard all 
party distinctions. The great learning and talents of that 
excellent individual gained for him the support of the Lord 
Advocate, to whom he became known in an important cause 
involving principles of International Law, and it is under- 
stood that he owed to this his promotion to the office which 
he held for so many years, though the President was always 
of opinion that had not Mr. Beddie desired this retirement, 
he must at no remote period have risen to the summit 
of the Profession. It may be added that among those of his 
brethren on the Bench whom he most esteemed, and with 
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Whom he lived in the habite of intimacy, were several who 
had formerly, like himself, been the most decided party men, 
bat engaged on the side opposite to his. The attachment 
WIS mutual ; for they well knew that as in public life no man 
was ever of a more firm, determined, and commanding 
character, so in private there were few of a more kindly 
nature. 



ART. X.— LEGAL EDUCATION. — THE BENCHERS' 
PROPOSAL. 

Something further has been done, which we suggested was 
probable in our last Number (p. 373.), with respect to Legal 
Education. Somewhat alow, somewhat hesitating, somewhat 
languid, but still some steps have been taken in a f(»rward 
direction. The Inns of Court have again had the subject 
before them, and it is understood that they appointed a Com^ 
mittee to consider and report on what steps could be taken 
in the matter. The result of their deliberation is given in a 
subsequent page, and it is understood that it was at once 
adopted by three of the Inns of Court -* Lincoln's Inn, the 
Middle Temple, and Gray's Lm — and that it would have 
been adopted by the Inner Teiiiple, but that learned body 
cannot take so grave a step as giving its assent to a proposal 
of this nature, except in Term time, and that Hilary Term 
hod espired before its assent was asked. 

It is now understood that thb assent has been given, but 
that not one step further will this Society go, and that none 
other of the Inns of Court is disposed to pursue that course 
which appears to us to be so necessary. We have said 
over and over again that an examination purely voluntary is 
not sufBdent, and we find our reasons well expressed in the 
Report of the Law Amendment Society on this subject. We 
shall first give the Report of the Committee appointed by 
the Benchers. 

"Your Committee have considered the subjects which 
were referred to them, and have to report to the eteveral 
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Societies that they have agreed on the following rules and 
Tegulations : — 

^< 1. That the four Inns of Court shall act with each other 
in the joint establishment and maintenance of an uniform 
system for the legal education of students before admission to 
the Bar. 

" 2. That a Standing Committee or Council be established, 
to consist of eight members, two to be nominated by each of 
the Inns of Court, and of whom four shall be a quorum. The 
members shall remain in ofBce for two years, and each Inn 
shall have power to fill up any vacancy that may occur in the 
number of its nominees during that period. To this Council 
shall be entrusted the power and duty of superintending the 
whole subject of the education of the students, and of arrang- 
ing and settling the details of the several measures which 
may be deemed necessary to be adopted. 

** 3. That for the purpose of afibrding to the students the 
means of obtdning instruction ai^d guidance in their l^al 
studies, five readerships or professorships shall be established, 
which shall consist of the three readerships already estab- 
lished by the Societies of the Middle Temple, the Inner 
Temple, and Gray's Inn ; viz., on Jurisprudence and the Civil 
Law, the Law of Real Property, and the Common Law, and 
also of a reader on Equity, to be named by the Society of 
Lincoln's Inn ; and of a readership on Constitutional Law 
and Legal History, to be founded by the four Societies jointly. 
The reader shall be appointed for a period of three years, and 
the reader on Constitutional History and Legal History shall 
be chosen by the Standing Council. 

" 4. That the duties of the readers (subject to regulation 
by the Standing Council) shall consist of the delivery of three 
courses of lectures in each year, of the formation of classes of 
students, for the purpose of giving instruction in a more de- 
tailed and personal form than can be supplied by general lec- 
tures, and of affording to students general advice and directions 
for the conduct of their professional studies. 

" 5. That the four Inns of Court shall form a common fund 
by annual contributions, the amount of which shall be mutu- 
ally agreed on, and out of which fund shall be drawn the 
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stipends to be assigned to the readers, and such studentships 
as shall from time to time be conferred upon the students. 

^' 6. That the lectures and cksses of the readers shall be 
open to the students of all the Societies without distinction^ 
subject to the payment of such fees as are hereinafter 
directed. 

** 7. That the stipend of each reader shall be 300 guineas 
per annum ; and such stipends, and also the expense of the 
studentships, shall be wholly defrayed out of the common fund 
to be raised by the contributions of the several Societies. 

*^ 8. That each student shall on admission pay a sum of 
five guineas, which shall entitle him to attend all the lectures 
of all the readers. 

'' 9. That the funds of such last-mentioned payments shall 
be annually divided among the five readers equally, in addi- 
tion to their stipends. 

" 10. That (subject to regulation by the Council) every 
student shall be at liberty to attend such classes as he may 
think necessary, upon payment of a moderate fee to the 
reader, but care shall be taken by the Council that such fees 
shall not in any year exceed the sum of three guineas. 

'*11. That for the purpose of education, the legal year 
shall be considered as divided into three terms or periods, one 
commencing with the 1st of November, and ending on the 
22nd of December; the isecond commencing on the 11th of 
January, and ending on the 30th of March ; and the third 
commencing on the 15th of April, and ending on the 31st of 
July; subject to a deduction of the days intervening be* 
tween the end of Easter and the beginning of Trinity Term. 

** 12. That no student shall be eligible to be called to the 
Bar who shall not either hav^ attended during one whole 
year the lectures of two of the readers, or have satisfactorily 
passed a public examination. 

" 13. That public examinations sliall be instituted, to be 
held three times a year, for the examination of all such stu- 
dents as shall be desirous of being examined previously to 
being called to the Bar, and such examinations shall be con- 
ducted by at least two members of the Council jointly with 
the five readers ; and certificates of having honourably passed 
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auch examination shall be given to such students as shall ap* 
pear to the examiners to be entitled thereto. 

<^ 14. That such examinations shall be held in Midiaehnas 
Term, Hilary Term, and Trinity Term. 

<* 15. That as an inducement to students to propose them-* 
selves for examination, studentships shall be founded of fifty 
guineas per annum, each to continue for a period of three 
years, and one such studentship shall be conferred on the 
most distinguished student at each public examination ; and 
further, the examiners shall select and certify the names of 
three other students who shall have passed the next beat ex- 
amination, and the Inns of Court to which such student be- 
long may, if desired, dispense with any terms not exceeding 
two, that may remain to be kept by such students previously 
to their being called to the Bar. Provided that the ex- 
aminers shall not be obliged to confer or grant any student* 
ship or certificates unless they shall be of opinion that the 
examination of the students they select has been such as 
entitles them thereto. 

** 16. That at every call to the Bar those students who 
have passed a public examination, and either obtained a 
studentship or a certificate of honour, shall take rank in 
seniority over all other students who shall be called on the 
same day. 

<* 17. That the Standing Council shall have power to 
grant dispensations to students who shall have been prevented 
by any reasonable cause firom complying with all the regu- 
lations as to the attendance on leotores which shall from 
time to time be established. 

^ 18. That it is expedient that henceforwaid there should 
be uniformity of usage at the respective Inns of Court as to 
the admission of students as members of those Societies. 
^ ** 19. That it is expedient that no attomey-at-law, soli- 
oitor, writer to the Sgnet, or writer to the Scotch Courts, 
proctor, notary, public okrk in Chancery, parfiamentaiy 
agent or agent in any Court oiiginal or appeDate, dork to 
any justice of the peace, or person aetii^ in any of these 
capacities, and no derk of or to any bankto, oonveyanoer, 
special pleader, equity dndteinan, attorney, solicitor, wri^ 
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the Signet, or writer of the Scotch Courts, proctor, notary 
public, parliamentary agent or agent in any Court original 
<H- appellate, clerk in Chancery, derk of the peace, deik to 
any justice of the peace, or of or to any officer in any 
Court of Law or Equity, or person acting in the capacity of 
any such clerks, should be admitted a member of any of the 
said Societies for the purpose of being called to the Bar, or 
of practising under the Bar, until such persons, being on the 
roll of any Court, shall have taken his name off the rolls 
thereof, nor until he and eyery other person aboye named or 
described shall haye entirely and Inm&fide ceased to act or 
practise in any of the capacities aboye named or described. 

*' 20. That it is expedient that no member of any of the 
said Societies should be allowed to apply for, or take out, 
any certificate to practise, either directly or indirectly, as a 
special pleader, or conyeyancer, or draftsman in equity, 
without the special permission of the Masters of the Bench 
of each Society respectively, and that no such permission 
should be granted until the member applying should haye 
kept twelve terms. 

^21. That such permission should only be granted for 
one year from the date thereof, but may be renewed annually, 
by order as aforesaid. 

*' 22. That it is expedient Ihat no person be allowed to 
obtain any such certificate unless he shall haye attended 
such lectures, or passed such an examination, as under the 
preceding rules would be necessary to entitle him to be 
called to the Bar. 

^23. That it is expedient that the following forms should 
be adopted by the said Societies on application for admission 
as members : — 

«I of . aged the 

son of of in the 

county of [add father's piofesedon, if any, 

and the condition in life and occupation, if any, of the appli- 
cants,] do hereby declare that I 
am desirous of being admitted a member of the Honourable 
Society of for the purpose of keeping terms 
for the Bar, and that I will not, either directly or indirectly, 

M 4 
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apply for, or take out^ any certificate to practise, directly tfr 
indirectly, as a special pleader, or conveyancer, or draftsman 
in Equity, without the special permission of the Masters of 
the Bench of the said Society. 

^'And I do hereby further declare that I am not: an 
attorney-at-law, solicitor, a writer to the Signet, a writer 
of the Scotch Courts, a proctor, a notary public, a clerk in 
Chancery, a parliamentary agent, an agent in any court 
original or appellate, a clerk to any justice of the peace; nor 
do I directly or indirectly, in any such capacity, or in the 
capacity of clerk of or to any of the persons above described!, 
or as clerk of or to any officer in any Court of Law or 
Equity. 

" Dated this day of 

(Signature) 

" We, the undersigned, do hereby certify that we believe 
the above-named to be a gentleman of 

respectability, and a proper person to be admitted a member 
of the said Society. 

\ Barristers of 

Approved j- 

Treasurer, or in his absence by two Benchers. 

^' 24. That it is expedient that every member of the siud 
Societies should have kept twelve terms before being called 
to the Bar, unless any term or terms shall have been dispensed 
with under the 15th preceding rule. 

'^ 25. That it is expedient that every member of the said 
Societies should have attained the age of twenty-one before 
being called to the Bar. 

'^26. That it is expedient that members of the isaid 
Societies who shall at the same time be members of the 
Universities of Oxford, Cambridge, Dublin, London, or 
Durham, should be enabled to keep terms by dining in the 
halls of their respective Societies any three days in each 
term. 

'' 27. That members of the said Societies who shall not at 
the same time be members of the said Universities, should be 
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enabled to keep tenns by dinuig in the halls of their re* 
spectiye Societies any six days in each term. 

^'28. That it is expedient that no day's attendance in the 
respective halls should be available for the purpose of keeping 
term, unless the member so attending shall have been present 
at the grace before dinner, during the- whole of the dinner, 
and until the concluding grace shall have been said* 

^'29. That it is expedient that no member of any of the 
said Societies desirous of being called to the Bar should be 
so called until the name and description of such candidate 
shall have been placed upon the screens hung in the halls. 
Benchers' rooms and treasury, or Stewards' offices of each 
Society, fourteen days in term before such case. 

'* 30. That it is expedient that the name and description 
of every such candidate should be sent to the other Inns of 
Court, and should also be screened for the same space of 
time in their respective halls. Benchers' rooms and treasury, 
or Stewards' offices. 

*^ 31. That it is expedient that the above regulations as to 
Bcreenmg names, &c should be applied to members seeking 
certificates to practise as special pleaders, conveyancers, or 
equity draftsmen* 

'^ 32. That it is expedient that no call to the Bar should 
take place except during term, and that such call shall be 
made on the same day by the several Societies ; namely, on 
the sixteenth day of each term, imless such day happen to 
be Sunday, and in such case on the Monday after. 

'^ 33* That all the foregoing rules and regulations shall 
come into operation on the first day of Trinity Term now 
next ensuing, and shall apply to all persons entering as 
students on and after that day, and also to all existing 
students who shall not by the first day of Trinity Term next 
have kept more than four terms; but all other students 
shall, if they desire it, be admitted to the benefit of the lec- 
tures and classes, and be entitied to submit themselves to 
public examination upon the same terms, and subject to the 
same regulations as are hereby made applicable to students 
entering on and after the first day of Trinity Term 1852. 

*' The Conunittee have abstained from framing any scheme. 
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or making any suggestion, as to the fees or dues charged bj 
the Inns of Court to their respective members, or the deposits 
on the entrance of students, as they consider that these are 
matters of intemaT arrangement, which may, with more 
propriety, be left to the discretion and regulation of the 
Societies respectively.'' 

We shaU now add the Beport of the Committee of the 
Law Amendment Society on the Law School on this plan. 

'* The following reference was made to this Committee : — 

** * To consider the Beport made by the Benchers of the Inns of 
Court, printed and circulated in February, 1852/^ 

'^ After taking into due consideration the subject submitted 
to them for reference, — ^the Report lately put forward by the 
Benchers of the Inns of Court, containing a scheme for Legal 
Education, — your Committee have determined to present 
their remarks upon it to the Society under three heads : — 

^' Ist. They will remark on the urgent need at present 
existing for a more enlarged and higher system of instruction 
in the science of Law* 

^* 2ndly. They will consider how &r the scheme propounded 
by the Benchers is calculated to supply the want. 

'* Srdly. They will proceed to state what alterations are in 
their opinion necessary t^ be made in the constitution and 
management of the Inns of Court, and to offer some general 
observations upon the subject. 

'* On the first point your Committee will dwell as briefly as 
possible, as it is one which has frequently been brought 
before the notice of your Society, more especially by your 
Committee in previous Reports, and as it is one concerning 
which few can differ who have at heart the interests either 
of the Profession or of the Public But they would remark 
that the present utter want of any regular system of instruct 
tion is an anomaly existing, they believe, in no other body 
of men than the Bar of this country* In every other pro* 
fesfflon, and even in the other branch of the Legal Profession, 
the candidates for admission to its ranks have to go through 
a preparation, and are subject to a mental test more or less 

> See the Report^ anti, p. 163* 
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severe. The members of the Sootoh Bar have to pass 
two examinations^ and the Advocates in our Eodeeoastical 
Courts have to obtun an University degree, before they can 
be admitted to their respective Faculties. In France a 
student has to pass through an elementary school of law, to 
practise three years in an inferior grade, and to stand the 
test of a rigid examination, before he is allowed to call him- 
self an advocate. Nor do your Committee believe that in 
any country in the world, except in England, can the foren- 
nc name and robes be assumed by any one who has not 
given some mental guarantee of his qualification for his 
respondble duties. Your Committee need hardly remark 
that this want of an educational system for English barris- 
ters is entirely of modem origin, and has been occasioned by 
the gradual abandonment of the ancient mode of instruction* 
The moots and other exercises by which the students in the 
earlier period of our history were sedulously trained in the 
practice as well as the science of Law, formed, there can be 
no question, a sufficient test for admission to the Bar, and 
served to produce that thorough legal frame of mind which 
was the characteristic of our older lawyers. Your Com* 
mittee believe that the desuetude into which this system fell, 
and the unfortunate growth of a custom which restricts 
legal education to private pupilage in chambers, have been 
the chief causes of that deterioration in the status of the Bar 
which is to be lamented still more for the sake of the Public 
than for that of the Profession. The imperfection of the 
present system, and the evil consequences to which it tends, 
have been recognised by many writers, and, among others, 
by Lord Campbell, in his biography of Lord Chancellor 
Somera ; where, when describing the l^al education of that 
illustrious man, the present Chief Justice says: ^The 
*< Headings " and *^ Moots," by which the study of the Law 
had been carried on since the establishment of the Lins of 
Court were falling into desuetude ; the " Exercises ^ by ^ihiah 
proficiency was tested were now becoming empty forms, 
such as we find them, and the system of pupilage was b^in-» 
ning. This has since very imperfectly supplied the place of 
the training for the Profession in England which exists else- 
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where, tinder regular Professors appointed to teach the Lair 
of Nations, the Civil Law, the different branches of the 
Municipal Law, and Medical Jurisprudence ; with examina* 
tions and theses, to show that the aspirant is fit to be trusted 
with the duties of an adyocate, and is qualified to fill the 
offices to which, as an advocate, he may be appointed*' But 
if, as Lord Campbell states, and as will probably be acknow- 
ledged by all competent to form an opinion, the present plan 
has been at all times a very imperfect substitution for a more 
regular and more enlarged system^ there are circumstances, 
your Committee would submit, at the present time, which 
render it doubly imperative to afford a better training to our 
barristers. Such, for one, is the desire now happily rife 
through the country, for those reforms in our Law which 
this Society has so long advocated. It has been often ob- 
served, and with deep regret, by the true friends of the Pro- 
fession, that any salutary changes in our system of jurispru- 
dence which the Legislature has thought fit to make, have 
but rarely proceeded firom the Bar, but have rather been 
opposed with dislike by the great majority of that body. 
Nor can we wonder that a class brought up in a beaten cirde 
of precedents, and ignorant, for the most part, of the broad 
principles of Law, should be hostile to legal improvement. 
To ask such men to abandon the stereotyped rules of proce- 
dure, however cumbrous and inconvenient they may be, is 
to ask them to give up all which they have been likely 
to acquire, and all which they have been taught to re- 
vere. If, then, we wish for a race of advocates who may 
assist and lead the way in a comprehensive reform of our 
Law, we must have them trained in the broad principles of 
jurisprudence, and make them learned in the science, as well 
as expert in the practice, of their Profession. But, again, 
the establishment of an enlarged system of education would 
do much to check that habit of nepotism which is at present 
only too prevalent, and which snatches the race from the 
swift and the battle &om the strong, encourages the growth 
of mediocrity, and threatens to turn the Bar of England into 
a mere field for family emolument. It is evident that a man 
who had showed himself barely competent in a public examir 
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nation could not be tfanist forward into business to the exdu* 
sion of those who had proved themselyes to be possessed of 
brilliant ability ; or if such a course were to be pursued, that 
it would call forth a feeling in the public which would sweep 
away the system under which such corruption could be 
practised. Again, the great increase of the business trans- 
acted in Local Courts, and the probability that the jurisdic- 
tion of those tribunals will be still further extended, renders 
it necessary to raise the standard of legal education. Under 
the present system, attendance at Westminster, and asso- 
ciating with men of high professional attainments, no doubt 
enable a young barrister to acquire a considerable knowledge 
of Law before actually attaining any extended practice. But 
a local practitioner in a small Court, forming, perhaps, one 
of a body of half a dozen barristers, will possess no such 
advantages, and it will therefore be doubly desirable that he 
should have been previously trained in the science of his pro- 
fession. Such a preparation, too, would help to preserve 
that uniformity in our law which the multiplication of local 
judicatures may otherwise tend, it is greatly feared, to shake* 
Such, among others, are the reasons which induce your 
Committee to think that the establishment of a wide system 
of legal education is at this moment imperatively called for. 

" Secondly i your Committee proceed to consider the scheme 
lately put forward by the Benchers of the Inns of Court, 
for the ostensible purpose of remedying the defects above 
pointed out, and of reviving a plan of regular instruction for 
their students. The important features of the proposed 
measure are as follow: — A standing committee of eight, 
two to be nominated by each Inn of Court, is to be esta- 
blished for the purpose of superintending the whole system 
of education. Five professorships are to be instituted, which 
mil consist of the three readerships already established by 
the societies of the Middle Temple, the Inner Temple, and 
Gray's Inn, on Jurisprudence, the Common Law, and the 
Law of Real Property, and of two additional ones, on Equity, 
and on Constitutional Law. Each of these readers, who are 
to give, during the year, three courses of lectures, and are 
also to form their pupils into classes for more detailed in- 
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struction^ is to receive a stipend of three hundred gnineas'per 
annum, to be defrayed out ijS the reyennes of the four Inns, 
besides the fees which are to be paid bj Us pupils. No 
student, who shall enter after a certain date, is to be eligible 
to be called to the Bar who has not attended the lectures of 
two of the readers for a year, or else passed a public examin- 
ation. In order to induce students to pass this examination 
(which, it will be perceiyed, is left entirely voluntary), 
scholarships of fifty pounds per annum are to be given to 
those most distinguished in each year, and honorary certifi*- 
cates are to be granted to others who may be deserving of 
them. The remainder of the thirty-three clauses into which 
this Keport of the Benchers is divided are occupied with 
rules as to the dinners in hall, and other internal regulations. 
Your Committee have, therefore, fairly enumerated all the 
improvements which the Benchers at pres^it intend to make 
in our system of l^al education. Your Committee wish to 
state in the most emphatic manner that the scheme pro* 
pounded is, in their opinion, one most unsatisfactory, and 
utterly insufficient to answer the present urgent and just 
demand for the restoration of our ancient Legal University. 
Your Committee will proceed to show, seriatim^ the defi- 
ciencies in the proposed measure. Such a council or com- 
mittee as is mentioned in the Report, composed of Benchers 
nominated by their own body, would fail to represent the 
interests of the Bar, and would afford no guarantee for the 
continuance of the system established. A few years since a 
commencement of an educational reform was made ; but after 
a short time it was allowed to drop into almost total neglect. 
Your Committee cannot feel any assurance that such also 
would not be the fate of the plan now proposed ; and they 
are convinced that their misgivings are shared by a large 
proportion of the Bar. Moreover, snch a body as this stiuid- 
ing committee would not, in the opinion of your Committee, 
be fitted, either from the age or the occupations of its mem- 
bers, to superintend a system of education, or to regulate 
the discipline of a Legal University. Your Committee^ 
indeed, conrider that the establishment of a supreme ruling 
body of this nature would be draught with evil to the Profes- 
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sion^ wonid prodaoe great discootent and miBtnist, and is in 
itself a sufficient objection to the proposed scheme. With 
regard to the readerships which are to be instituted according 
to the plan of the Beport, your Committee feel that their 
number is quite inadequate for the purposes of legal educa* 
tion. It is superfluous to say that a plan of professional 
instruction which includes no provision for teaching the Law 
of Evidence, Commercial Law, the Law of Nations, or 
Medical Jurisprudence, is obviously defective. Moreover, 
your Committee consider that to unite in one person the 
functions of a Professor with those of a class-tutor, is a great 
mistake, and one which would probably render the instruc- 
tion in either department somewhat inferior in its character* 
The salaries of the readers are, as your Conunittee think, 
much too low ; and they would be inclined to deprecate the 
payment by fees of the higher class of teachers in an Univer^ 
sity. With regard to the rules proposed as to examination, 
your Committee cannot but speak in terms of strong con- 
demnation. They know of no other instance in which an 
entirely voluntary test has been imposed on the candidate for 
admission to a profession ; and they are convinced that the 
establishment of such a system must lead to the most serious 
evils. In the first place, it would leave the entrance to the 
Bar open to any person^ however ignorant, who may have 
chosen to comply with the rules as to dinners and attendance 
(which might be merely nominal) at the readers' lectures. 
The existing abuses would thus be aggravated rather than 
otherwise, since a student might attain the rank of barrister 
with as little qualification for its duties as at present, while 
he might be able to boast of the lectures which he had 
attended, and the course he had gone through, with the con- 
cealment of the single fact that he had neglected to imbibe 
the smallest portion of knowledge during the process. In 
the second place, such an examination would inevitably be 
considered in the light of an advertisement foa: those who 
might be desirous of such a reconunendation, and would 
therefore be avoided by those who had already established, 
either in the Classical Universities or elsewhere, a distin^^ 
guished reputation, or, in other words, by nearly all the men 
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who would be likely to add brilliancy to its clafides, and it 
accordingly would rapidly sink into inferior estimation, and 
be sought only by second-rate men. In short, your Com* 
mittee believe that a merely voluntary examination would 
tend rather to increase existing evils, and would be worse, on 
the whole, than no examination at alL With regard to the 
scholarships proposed to be founded, your Committee would 
briefly observe that they are intended to be bestowed on the 
student at precisely that point in his career where they are 
least needed, viz., at its termination. Such exhibitions 
might be most useful if applied to maintain a spirit of com- 
petition among the students during the earlier periods of 
their course, when a stimulus is often needed to keep up 
flagging exertion, and when the inability to obtain a profes- 
sional income would make any stipend of great value to those 
who, though perhaps destined to reach the highest pinnacle 
of emmence, may be now struggling with poverty. For . the 
aid of such the foundation of these scholarships would afford 
not the slightest provision. In concluding their notice of 
the deficiencies in the Benchers' scheme, your Committee 
would remark that they see in it no plan for the revival of 
collegiate education in our Inns, no symptom of improvement 
in the administration of their large revenues, no attempt to 
employ the members of the Junior Bar in the instruction of 
classes^ and no provision for exercising the slightest moral 
supervision over the students of the respective ' Societies. 
For these reasons, as well as for the defects above pointed 
out, your Committee feel themselves bound to reiterate their 
decided protest agsunst the acceptance of such a scheme as 
one satisfactory to the Bar or to the Public ; and to record 
their conviction that its adoption would bring discredit alike 
on the body from which it emanates and on the Profession 
which would consent to accept it as a final settlement. 

Thirdly, your Committee will proceed to state what alter- 
ations are, in their opinion, necessary to.be made in the 
constitution and management of the Inns of Court. In the 
first place, they would recommend that a central power 
should be forthwith established to regulate the general dis- 
cipline of an educational system, and to revive the true cha- 
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racter of an University, Your Committee have already stated 
their reasons for their disai)proval of the proposed plan to 
place this central authority in the hands of a Committee of 
Benchers. They will now only say that the scheme recom- 
mended to the Society in the Report on the relation between 
the Bar^ the Attorney^ and the Client^ of establishing an 
Elective Senate^ as the representative of the whole body of 
the Bar^ is the best that could be adopted. The details of 
such a measure there is of course no occasion to enter into, 
but your Committee would urge once more on this Society 
the good effects that would probably flow from its adoption, 
especially in the powerful influence which such a body as a 
Senate would exert over the Inns of Court. Your Com- 
mittee would further recommend that the readerships be 
double the number mentioned in the Benchers' Report, and 
that in order to secure the services of ten gentlemen who 
may be highly qualified for their posts, and may command 
the respect of the Profession, a liberal salary be granted to 
each. Your Committee strongly urge the necessity of making 
the public examination of the University a compulsory one, 
and of establishing a system like that pursued at Oxford and 
Cambridge, by which a student may, at his option, either 
take an ordinary degree, or present himself as a candidate 
for honours. They believe that so far from having any ten- 
dency to cause a decrease in the number of students, such a 
system would produce an influx into the Inns such as has 
not been witnessed since the ancient time when an University 
system was in full force in those Societies. With respect to 
the difierent Inns, your Committee strongly recommend that 
they should be at once restored to something at least of a 
collegiate character; that tutors should be appointed in each 
out of the ranks of the junior barristers, who should afford 
professional instruction in a more familiar way than the 
University professors, that private tuition, where still per- 
severed in, be brought as far as possible under the super- 
vision of the Inn, and that some kind of moral superintend- 
ence be exerted over the students. Your Committee, in 
making these recommendations, beg to state that they recog- 
nise, in the fullest manner, the brilliant attainments, and the 

VOL. XVI. N 
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high personal character^ of many of the Benchers ; but they 
express their firm conviction that the government of the 
Inns is not at present vested in the hands best calculated to 
carry out vigorously a system of legal education. 

Your Committee^ in conclusion, b^ to call the attention 
of tins Society to the vast importance of the question now 
under consideration, not only to the Profession of the Law, 
but to the Public generally. If Law Keform is to be pur- 
sued in a wise and temperate spirit— if our Courts are to 
maintain their reputation for purity — if our jurisprudence is 
to be kept up in its uniformity — if confidence is to be felt 
in the administration of justice, and in the security of pro- 
perty,— then care must be taken that the body of our legal 
practitioners be composed of men of as high an order as pos- 
sible — that there are existing guarantees for their proficiency 
in professional science, and for the exclusion from their ranks 
of all unworthy members. In the present state of things no 
such results can be expected to ensue ; and, in fact, expe- 
rience proves that the Bar is rapidly degenerating under its 
influence. A vigorous effort is now therefore required from 
all supporters of Law Reform, and from all true friends of 
the Profession, to restore such a system of legal education as 
may secure hereafter a race of accomplished jurisconsults and 
highly-educated advocates. 

The whole subject has been again under discussion before 
the Law Amendment Society, which body, on the 26th of 
April, received the above Report, and carried the two follow- 
ing resolutions : — 

" That it would be highly advantageous to the Profession and 
the Public that a portion of the revenues of the Inns of Court 
should be devoted to the establishment of a sufficient scheme of 
Legal Education." 

" That no person should be called to the Bar and be allowed to 
practise as a Barrister who has not passed a proper examination as 
to his legal qualifications for that degree." 

Thus do right views gain ground, but we shall be mortified 
if the question rests here. We have some reason to suppose 
that it will speedily be brought before the House of Lords, 
and that it will there be undertaken by a Noble Lord peculiarly 
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qualified^ not only from hb abilities but from hie position, 
to render the cause of Legal Education incalculable service. 
In the mean time we print a Letter, professing to be a 
Defence of the Benchers, which may be intelligible to s<nne 
of our readers, but which to our simple comprehensions is a 
little perplexing. 

[To THB Editor of thb Law Review.] 

" Sib, — The undeserved severity of your censures* on 
the Benchers compels me to offer a few remarks in order to 
disabuse the public mind ; because I know well that a sense 
of what is due to their own dignity must prevent these 
eminent and distinguished persons from vouchsafing any 
reply to the strictures of a Periodical. 

" I shall begin without further preface by observing that 
the great mistake of those who continue railing against the 
Benchers is this : they fancy that the Inns of Court are sub- 
ject to some trust for legal education. If there be such a 
trust, I should be glad to know where it is unfolded. As 
Dr. Johnson said with reference to the asserted authenticity 
of Ossian, — 'If there are documents, let them be produced.' 
I know of no such trust. On the contrary : I maintain that 
the Inns of Court are purely voluntary bodies, — voluntary 
in their inception, and voluntary in their continuance. This 
is the clear opinion of all those who have most leisure and 
opportunity for such investigations. One of the Benchers of 
the Inner Temple (whose name, if I were at liberty to men- 
tion it, would command universal respect, — a venerable man, 
whose whole life has been devoted to dry legal antiquities), 
assures me that, after a most searching scrutiny of the records 
of these societies, including more particularly that valuable 

' I allude especially to an Article in the number of your work for November, 
1851, entitled Legal Education, and more especially to the fbUowing portion of 
it, << But it is vain to waste criticism on bodies which, though frequently and 
vehemently attacked, have never ventured on defence, and which content with 
teaching nothing, and requiring nothing to be known, trust to the chapter of 
accidents to prolong their existence, and overlooked amid the pressure of more 
popular reforms having no claim to commendation, only hope to be despised and 
forgotten/* — Law Bsview, for Nov. last, p. 212. 

N 2 
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chronicle, the * Black Book ' oiF Lincoln's Inn, and aJFter car- 
rying hia inquiries back for upwards of two centuries, he is 
in a situation to assert, without fear of contradiction, that 
during all that« time not a farthing has been expended upon 
legal education, or education of any kind. So that there is 
not the slightest doubt among the learned, and especially 
among the Benchers, who are the best judges, that the four 
Inns of Court are all of the like social and convivial charac- 
ter. To use an expression which I have heard from my 
venerable friend more than once, they are so many * dining 
clubs,' and subject to no trust whatever. 

" To talk of Parliament interfering with these time- 
honoured institutions, is, therefore, idle. Parliament has no 
power in such a case. And as to a Royal Commission, it is 
not to be thought of for a moment. I venture to say that 
there is not a lawyer in Westminster Hall — I mean a law- 
yer deserving the name — and having a proper sense of the 
debt he owes to the Inns of Court — who would advise the 
Crown to disturb by its prerogative the dignified enjoyments 
of a body of men whose refined habits and intellectual con- 
versation render even an occasional access to their society one 
of the highest of privileges. 

" For the opinion of Lord Campbell I entertain great 
respect. But when I find him recommending an appeal to 
the Legislature as the only remedy in this case, I can only 
say that, in my opinion, a very different sentiment would 
have been far more befitting the Chief Justice of England. 

" I am not going to discuss with you. Sir, whether it be 
right or wrong that the Inns of Court should devote their 
entire incomes to festive purposes. But I think there are 
not wanting sound arguments for such an application. For, 
just consider the high character of the English Bar. It has 
been truly said that England is proud of her Bar ; and we 
have no less reason to exult in the superiority of our Judges. 
Now, can any one doubt that these advantages are in a great 
degree attributable to the Inns of Court ? Then why in- 
quire how this result has been attained, when you have the 
comfort of knowing that it is achieved f 

" But is it no stimulus to the young student to know that 
in his declining years he may be rewarded with the comforts. 
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not to Bay the luxuries of the Benchers' table ? You say the 
revenue of the Law Sokjieties is great. Granted. It is, 
perhaps, greater than you even conjecture. But is it neces- 
sary to suppose personal peculation to account for the expen- 
diture ? How are the entertainments to be provided, other- 
wise than at an expense positively enormous. The dinners 
and wines are of the most costly character. Perhaps your 
experience has not qualified you to form an estimate of the 
heavy expense of such things. Think of Steinberg* at 
IIZ. \0s. a dozen; Pat4s de foies gras, &o. &c. &c. 

^' I believe that the Benchers have not hesitated, where it 
was necessary, to send a special commissioner abroad to secure 
on the spot the first growth of a favourite vintage. This 
fact, and it may be relied on, speaks volumes in favour, not 
only of their good taste, which no one indeed has disputed, 
but of their loye of judicious economy. 

*^ But then, you will say, there is the express trust for 
legal education in the charter of King James the First to the 
Temple. That monarch, however, we all know, was no 
friend to the lawyers ; and probably his grant was an infrac- 
tion of the constitution of the Inns of Court. But at any 
rate it does not extend to Lincoln's Inn, which, in the 
opinion of most of the eminent Benchers of that Society, 
stands alone. 

^^ It may be true, that in the time of the Plantagenets there 
was an external show of scholastic discipline in the Inns of 
Court. Headings and mootings it evidently appears were 
maintained. But any attempt to revive such a system must 
fail. For is it reasonable to suppose that our present race of 
Benchers, all of them men of the world as well as eminent 
lawyers, would occupy themselves in teaching the apprenticii 
after the fashion of their predecessors in the days of For- 
tescue ? There is no getting over this ; for one of the nume- 
rous mistakes into which the writers on this subject have 
fallen, is their strange fancy that the Inns of Court in 

' Mr. A. always calls for Steinberg, which I have heard several Benchers, of 
exquisite taste in such matters, declare they preferred to Joliannisberg, I am 
sorry to learn, however, that of the celebrated Bride Cask, which cost 500/. in 
Germany, only a few dozens remain in the Temple cellars. 

N 3 
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ancient times, hired and paid professors and lecturers to 
teach the Law of England to their pupils. The thing was 
done by the Benchers themselves. To suppose that the Ben- 
chers could do it nowy is an imagination too ridiculous to 
deserye a moment's consideration. Most of these venerable 
gentlemen are fer advanced in life, and are now, (I say it 
with the greatest possible respect) incapable of turning their 
minds to the task of tuition. Others, again, are persons of 
very high rank in the State, whose occasional presence on 
^Grrand Days' is an especial honour and advantage to these 
ancient Societies. Are we then to make Prince Albert, the 
senior Bencher of Lincoln's Inn, a teacher of Equity? Is 
the Lord Chancellor to superintend * Meetings ?' Are ihe 
ex-Chancellors to direct the 'Boltings?' It appears to me 
that they who write on these subjects and talk so glibly about 
them, would do well to consider the reflections now thrown 
out ; the result of many conferences with some of the most 
distinguished Benchers of all the Inns who honour me with 
their confidence. 

" But even if there had originally been a trust for Legal 
Education, I contend that it has expired by nan-user. The 
doctrine of the Court of Chancery on this subject is very 
clear. Where the objects of a charitable foundation have 
become inapplicable or useless, the Court will make it con- 
formable cy-pres to the altered position and feelings of 
society ; always, however, having some regard to the wishes, 
or supposed wishes of the Founder. The Court will look to 
contemporaneous application, which is very important as 
evidence of intention. Now, granting that the end contem- 
plated by the donor was mental improvement; the Court 
would say, where that object has failed, that the income 
should be expended on physical or corporal improvement. 
And this is exactly what is now done by the Governors of 
the Inns of Court, who are not very likely to be ignorant of 
one of the most familiar rules enforced by Courts of Equity 
for the administration of Charitable Trusts. I state this 
with confidence, because it was communicated to me by one 
of the Benchers themselves, as the very ground on which 
they have always proceeded in resisting every effort to restore 
a system of Legal instruction which might have answered in 



The Benchers^ Defence. 183 

former times^ but is utterly unsuitable to the existing state of 
circumstances. 

" One thing I consider most material. The charge is an 
abuse of trust. Pray let me ask who arc the trustees? 
Among them are the Lord Chancellor of Great Britain^ an 
ex-Chancellor^ and almost all the other Equity Judges, whose 
province it is to redress and correct, not to abet and encourage 
derelictions and misdemeanours of this description. Are we 
to suppose, can we believe, that the heads of the Equity 
Tribunals, not only voinh at these misdoings of their brethren, 
but actually participate in them ? I apprehend, Sir, it will 
require all your ingenuity to answer this argument. If there 
were documents to support the scandalous and scurrilous 
accusations which you advance, how comes it that the At- 
torney-General has all these years been silent? Nay, what 
are the Queen's [Justices, the sages of the Common Law, 
about ? The present Chief Justice of England, is, I think, 
an alumnus of Lincolns'a Inn. He will be the first, I doubt 
not, to declare that he owes all his success in the Profession 
to that distinguished body, whom you. Sir, seem so anxious 
to disparage. If there were anything amiss at Lincoln's 
Inn, Lord Campbell, I make bold to say, would, ere now, 
have directed a visitation. 

**One other word. These Societies were instituted for 
the accommodation of the * sons of the nobility and gentry of 
this realm.' The resort of our juvenile aristocracy is of the 
greatest importance to the prosperity of the Inns, and to the 
dignity of the Law itself. What would our army and navy 
be, if the scions of noble and ancient houses were not induced 
by marks of favour and promotion to expose their lives in the 
defence of the country ? The principle is precisely the same, 
whether you apply it to military, or naval, or legal dis- 
tinction. Once establish a rule for a compulsory attendance 
upon lectures — once require the students to submit to a 
public examination for prizes, and you scare away all those 
young gentlemen of generous natures and lofty lineage ; and, 
in my opinion, the character and standing of the Inns of 
Court is gone for ever, 

" I have thought it my duty to say thus much on behalf of 

N 4 
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the Benchers of all the Inns — a body venerable from its 
antiquity and the illustrious names composing it — a body, for 
many centuries conspicuous in the annals of this country, but 
never more respected, I confidently aflSrm^ or more respect- 
able than at the present moment 

" I am, Sir, your obedient Servant, 

"A Templar."^ 

March 6. 



ART. XI FUSION OF LAW AND EQUITY. 

In this the spring-time of the year, — albeit that as yet the 
breezes have chiefly come from the wrong art of heaven, — 
if we find a plant thriving, we are content to leave it alone, 
and watch its progress. Thus, with this question of "fiision," 
we look at it every morning, and find some healthful sign. 
We might say much about it ; but we shall now give the 
Third Report of the Law Amendment Committee on the 
subject \ and leave the plant to grow of itself. 

" The following reference was made to this Committee : — 

** * To inquire whether the principles of Law and Equity can 
be administered in the same Court and by the same 
form of procedure; and, in making such inquiry, to 
have regard to the provisions and operation of the New 
York Code.' 

" In their two previous Reports, your Committee have 
shown the evils of the existing distinction between Law and 
Equity, and have suggested the outlines of a scheme by which 
they believe that this distinction may advantageously be 
abolished. In their present Report, they propose to deal with 
what may be deemed the administrative part of the question, 
and to show by what means the desirable object of fusing Law 
and Equity may most eflfectually and speedily be carried out. 

' Sec as to the proceedings in the House of Commons on the 26th of April 
Note B. post, p. 221. 

• First Report, printed 14 L. R. 151. Second Report, p. 230. 
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The preparation of a code of procedore, without wliicli it is 
obvious that a system of fusion could not be made to Work, 
must of necessity consume much time, and will require great 
labour, diligence, and skill. Unfortunately, there never was 
an occasion which called more imperatively for despatch ; for 
unless a complete reform in the procedure of the Superior 
Courts be at once commenced, there is too much reason to 
fear that their jurisdiction will very soon be absorbed by the 
County Courts. Should this most disastrous, but not 
unlikely, event occur, the country will be visited by the 
grievous misfortune of seeing the administration of justice 
transferred to tribunals whose procedure is very imperfectly 
organised, and to Judges, of whom it is no disparagement to 
say, that however competent they may be to discharge their 
present duties, they are quite unequal to the task of under- 
taking the summary administration of the whole Law of 
£ngland. There is, then, not a moment to be lost in com- 
mencing this great work; and it is mortifying to reflect, in so 
great an emergency, how much time and talent have recently 
been wasted in the researches of learned commissioners into 
the separate departments of Law and Equity, when it is 
manifest, that they might have been so much better employed 
in preparing a Code of Procedure, which might even yet 
preserve Westminster Hall from the formidable competition 
of the County Courts. 

" Your Committee, therefore, recommend that the co-ope- 
ration of influential members of both Houses of Parliament 
should be earnestly sought, in order to bring the question as 
soon as possible, and in the most impressive manner, under 
the serious consideration of the Legislature ; and they further 
suggest, as the most effective mode of pi'oceeding, that steps 
should be taken to insure, in either House, the moving of an 
address to Her Majesty, containing resolutions to the follow- 
ing effect : — 

" 1st. That the principles of Law and Equity ought to be 
administered in the same Court and under the same system 
of procedure ; the equitable rule in cases of conflict con- 
trolling the legal. 

" 2nd. That a paid Commission ought to be forthwith ap- 
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pointed to prepare a Code of Procedure for the purpose of 
carrying out the above reform. 

** Until such a code can be prepared, your Committee are of 
opinion that the amalgamation of the jurisdictions should not 
be attempted ; as they believe that it would be highly vex- 
atious to introduce a system of provisional procedure, which 
would of necessity be extremely imperfect, and would, more- 
over, be liable to be swept away just as it was beginning to 
be understood. Still there is no reason why Law Amend- 
ment should stand still during this period of preparation, for 
there are many important changes of procedure which are 
sure to be adopted in any system of Vision, and which, with- 
out introducing any embarrassment, could not fail to give 
much present relief to the suitors. 

*' Such alterations might be immediately effected by a num- 
ber of short bills, which your Committee suggest should be 
introduced into Parliament as early as possible after the 
recess. 

** The following are some of the bills referred to : — 

" 1st. A bill to require all pleadings, whether at Law or in 
Equity, to be verified on oath, and to abolish all objections 
as to the form of pleadings, except the objection that they 
are calculated to embarrass or mislead. 

" 2nd. A bill to substitute, in all cases, viv& voce examina- 
tions for written interrogatories, and the interrogating part 
of the Bill in Equity. 

** 3rd, A bill to enable Courts of Common Law to grant 
injunction and discovery, and to appoint a receiver. 

" 4th. A bill to authorise Judges at Common Law to try 
questions of fact without the intervention of a jury, unless 
either of the parties to the action should require such inter- 
vention, and to authorise Judges in Equity to try questions 
of fact with the intervention of a jury, if any of the parties 
to the suit should require such intervention. 

" 5th. A bill to abolish motions in arrest of judgment and 
non obstante veredictOy and to enable parties who have de- 
murred, and have had judgment against them, to plead 
over. 
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*' 6th. A bill to empower defendants in Courts of Law to 
set up equitable defences. 

** 7th. A bill to enable the parties to anj action or suit, at 
any stage of the proceedings, to agree upon any question or 
questions, either of law or of fact, to be submitted to a Court 
or jury, as decisive of the merits of the cause. 

^^ 8th. A bill to consolidate and amend the law as applicable 
to commiasions and mandamuses to examine witnesses. 

^^ 9th. A bill to direct that the evidence which, under the 
present system in Chancery, is taken by the Examiners of 
the Court, should henceforth be taken before the Equity 
Judge. 

** 10th. A bill to abolish the rule in Equity respecting the 
non-publication of evidence. 

*< Your Committee feel persuaded that the alterations here 
proposed would, in themselves, be material improvements in 
the present system; and further, that they would operate 
most beneficially in smoothing the way for the ultimate 
establishment of fusion. 

^^ Your Committee take the liberty of presenting this as 
their third and last Beport" 

We should add, that some truly zealous and useful friends 
to this principle have drawn up a petition to the following 
effect, which has been circulated among influential persons. 

" To the Honourable the House of Commons of the United 
Kingdom of Great Britain and Ireland in Parliament 
assembUdn 

" The humble Petition of, &c. 
** Showkth, — That it ia the duty of the State to provide a 
just system of Civil Jurisprudence for the nation, sura and acces- 
sible to every citizen, and as far as possible, simple, expeditious, 
and costless. 

" That whilst bearing willing testimony to the general liberty 
of the subject, and especially to the pure administration of the 
Law by its judges, your petitioners are of opinion that the Civil 
Jurisprudence of tiiis country is incommensurate with the just 
expectations of a free and enlightened people. 
" That without entering into professional details with which 
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many of your petitioners are necessarily unacquainted, they are of 
opinion that the defects of our Civil Jurisprudential system reduce 
themselves chiefly to the following; that is to say, the redress 
administered to the suitors is, either — 
" I. Incomplete; 
" II. Uncertain; 
"III. Dilatory; 
" IV. Expensive. 

" That such defects are not the peculiar misadventure of any 
isolated cases, but the habitual and inevitable effects of the appli- 
cation to practice of the principles which govern respectively 
the Courts of Law and Equity. 

*' That in seeking to discover the causes of such anomalies in a 
country conspicuous in general for the wisdom of its social institu- 
tions, and the jealousy with which it protects the rights of indi- 
viduals, your petitioners are struck with the distinctive adminis- 
tration of Law and Equity as a featui*e peculiar to the judicial 
establishment of this country. \ 

'* That in such distinctive administration your petitioners can 
clearly trace the existence of the above-mentioned heads of defect, 
for example — 

** That the Courts of Common Law by systematically excluding 
cognizance of those equitable principles which enter into so large 
a proportion of all social rights, often close their doors against 
really deserving suitors, and thereby frustrate that administration 
of justice, which Courts of Justice are expressly designed to 
dispense. 

" That even in cases to which the Courts of Common Law do 
extend redress, such redress is frequently of an incomplete cha- 
racter, falling short of that extensive, specific, equitable relief to 
which the suitor is of right entitled. 

" That Courts of Equity themselves, although originally in- 
tended to supply the defects of the Common Law Courts, have by 
degrees been moulded into a system as inflexible as the Common 
Law Courts themselves, and suitors whose cases fall within the. 
scope of their principles, are yet denied relief in those Courts, 
because of the concurrent jurisdiction which the Common Law 
Courts may chance to exercise on the particular subject matter. 

'* That the distinction between Law and Equity being arbitrary 
in its creation, and not arising from any recognition of its abstract 
propriety, the limits of Legal and Equitable Jurisdiction are so ill 
defined, that in many cases great uncertainty prey wis in ascer- 
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taining the wrongs which form the subject matter for redress in 
the respective Courts. 

<' That the necessary result of two systems of Jurisprudence, of 
different origin, antagonistic in their respective jurisdictions, and 
employing different modes for the attainment of one and the same 
end, is, by the multiplication of labour, to increase the cost, and 
by the encouragement thereby afforded to technicality and subtlety 
of pleadings, to aggravate the complication, of lawsuits. 

" That for the above-mentioned disadvantages occasioned by 
the distinct administration of Law and Equity, your petitioners 
are unable to discover any compensating advantages. 

" That understanding by * Equity,' the real beneficial right as 
contrasted with the mere legal control over property, your peti- 
tioners are of opinion, that the basis of the principles of the 
Courts of Common Law may be advantageously enlarged, so as to 
comprise all cases demanding reliefs including such as have been 
reached hitherto only by the Equity Courts. 

'* That such an extension, whilst it would leave untouched to 
the legal owner of property such control as he has hitherto pos- 
sessed, and the possession of which it might be expedient he 
should retain, for the purposes of the due management and settle- 
ment of property, would cause the claim of the beneficial owner 
to be recognised and prevail, wherever the ends of substantial 
justice so required, in every Court in the kingdom. 

" That your petitioners are further of opinion that such an 
unity of the principles of Jurisprudence might be advantageously 
accompanied by an uniformity of procedure, selecting from each 
of the existing systems of pleading and practice whatever specific 
merit they may possess, and combining therefrom one single 
scheme of litigation applicable to and governing the conduct of 
every civil suit. 

ff." Your petitioners therefore humbly pray your Honourable 
Honge to pass such an Act, or to adopt such other measures for 
abolishing the Distinctive Administration of the Courts of Common 
Law and Equity, and for giving to them one Common Procedure, 
as to your Honourable House shall seem meet. 
^ " And your petitioners^ as in duty bound, will ever pray, &c.'* 
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ART, Xn. -.LUNACY. 

A Billy iniUuled ^An Act to diminish tlie Expense qfProceed-i 
inge under CommissionSf De lunatico inguirendo^" 

The Bill introduced into the House of Lords by Lord 
Lyndhurst immediately before the Easter recessj is the 
sequel to the important Act of 1842^ intituled ^^ An Act to 
alter and amend the practice and course of proceeding under 
Commissions in the nature of writs de lunatico inquirendoJ^^ 
That Act effected very considerable alterations in the prac-* 
tice^ and has greatly diminished the expense and delay of 
proceedings in Lunacy. 

Previous to 1833, Commissions of Lunacy were directed 
to three or more Commissioners, of whom there were five 
for the Metropolitan district, being barristers ; in the country, 
the Commissioners were selected from barristers and attor- 
nies of the district in which the alleged lunatic resided. To 
save inconvenience and expense, it was enacted by the 3 & 4 
Wm. 4. 0. 36. 8. 1«, that any Commission in the nature of 
a writ de lunatico inguirendo might be directed or addressed 
to any one or more person or persons who should make in- 
quisition thereon, and, for that purpose, should have all 
powers theretofore possessed by the three or more Commis- 
sioners in such Commissions named; and such inquisition 
should be good and valid to all intents and purposes, as if the 
Commission had been directed or addressed to, and the 
inquisition returned by, three or more Commissioners as 
theretofore. After the passing of this Act in 1833, Com- 
missions were occasionally executed by a single Commis- 
sioner, but in most instances, by three or more as before. 
In contested cases, the Commissioners' fees alone formed a 
heavy item of expense, amounting, in Lord Portsmouth's 
case, to no less a sum than 1,070/., and in the case of Mr. 

^ 5 8c6 Vict. c. 84. 
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Dayenport) to 500/. ; and it was by no means unusual for 
the fees to amount to many hundred pounds. Lord Lynd- 
burst thus spoke of the heavy expense of executing the 
Commisaion under the old system : — 

" The Commissioners were paid not by salaries, but by fees. 
Each of them received 5{. a day during the time he was discharging 
his duty as a Commissioner, exclusive of certain fees to which he 
was entitled. This applied to Commissions worked in the country ; 
but the fees which the Commissioners received in London were 
double the amount of the fees received in the country. Thus the 
Commissioners received in the countiy 20/. a day, and in London 
40/. a day $ and it was a usual thing for these to amount to some 
hundred pounds. Besides being paid by fees, the members of the 
jury, which sat in the case, were each paid a guinea a day ; and 
the solicitors on each side were remunerated according to the 
length of the duration of the Commission ; so, that of the parties 
engaged in it none were interested in shortening its duration. 
Formerly a very great abuse prevailed, to which he put a stop as 
soon as he became acquainted with it. At the end of each day the 
parties engaged under the Commission assembled at some tavern 
or inn in the neighhourhood, to partake of an entertainment at the 
expense of the lunatic, refreshing themselves from their labours at 
the end of the day.*'^2Vm««, 31st March, 1852. 

These inquiries frequently extended to a period of many 
days, and sometimes even weeks. 

The Act of 1842 has made a striking improvement with 
respect to the expense of executing the Commission. By 
8. 1., the Lord Chancellor was empowered to appoint two 
Commissioners in Lunacy (who, under Lord Ashley's Act, 
8 & 9 Vict. c. 100. s. 2., are now styled "Masters in Lunacy"); 
and it was enacted, that in future all Commissions in the 
nature of writs de lunatico inquirendo should be directed or 
addressed to such Commissioners or one of them, and that 
such Commissioners should, jointly and severally, have, per- 
form, and execute all the powers, duties, and authorities 
theretofore had> performed, and executed by Commissioners 
named in Commissions in the nature of writs de lunatico 
inquirendo. 

By s. 5. it was enacted, that the Commissioners to be 
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appointed by virtue of that Act, should execute Commissions 
in the nature of writs de lunatico inquirendoy and should 
conduct inquiries connected with lunatics and their estates, 
and should perform all other duties to be committed to them 
by virtue of that Act, either separately or together, and at 
such places, and within such times, and in such manner as 
the Lord Chancellor should from time to time order and 
direct: with a proviso that the Lord Chancellor might 
appoint special Commissioners if he should, upon any occa- 
sion, deem it fit to do so. 

And under s. 8. the Lord Chancellor may, from time to 
time, make such order or orders as he shall deem fit for 
regulating and fixing the number of jurymen who shall be 
sworn to try inquests on Commissions in the nature of writs 
de lunatico inquirendo ; provided that every inquisition on 
such Commissions shall be found by the oaths of twelve 
men. 

The Commission is now directed to the Masters in Lunacy, 
by one of whom it is executed at or near the residence of the 
alleged lunatic, throughout England and Wales. No fees 
are payable to the Master in respect of the execution of the 
Commission and the expenses of sheriff, jury, council, 
solicitors, and witnesses, are very materially diminished by 
the despatch with which the inquiries are conducted; It 
appears that in the ten years' experience of the working of 
the present system, the Commissions have numbered between 
forty and fifty per annum, of which only nineteen altogether 
occupied more than one day each, and not more than five 
occupied two or more days. Another important feature in 
the present system is the fact that verdicts which may be 
quashed are avoided. In the ten years preceding 1842 there 
were no less than sixty defective returns, in consequence of 
which, in many cases, the Inquisitions were quashed, and 
new inquiries were made at great additional expense to the 
lunatic's estate. In the last ten years there does not appear 
to have been any instance of a defective return. The in- 
formal returns were made in country districts where the 
local Commissioners were inexperienced, from being seldom 
engaged. 
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In the ptooeedings sabeequent to the Inqnisitiony under 
the former practice^ a fruitful source of expense arose oat of 
the multiplicity of petitions, orders, and reports. All in^ 
quiries subsequent to the Inquisition were taken before the 
Masters in Chancery, under special orders of reference, under 
which the Master made his report, which was followed by a 
petition and an order of confirmation, ^ving the further 
necessary directions. In all cases, in order to procure the 
Commission, the appointment of Committees of the Person 
and Estate, and the allowance for the lunatic's maintenance, 
there were not less than four petitions, four orders, and two 
reports: e. g. 1. petition for the Commission, and order 
thereon ; 2. petition for reference as to committees, heir at 
law, and next of kin, and order thereon ; then followed the 
Master's first report ; 3. petition for confirmation of report as 
to conmiittees, &c, and reference as to fortune and mainte- 
nance, and order thereon ; then followed the Master's second 
report as to fortune and maintenance ; 4. petition for con- 
finnation of report, and praying for the allowance for main- 
tenance, and order thereon. These proceedings were, ac- 
cording to the old practice, essential in the most simple and 
poorest case. There was afterwards an annual petition for a 
reference to the Master to pass the Committee's account, and 
the order thereon ; and from time to time, as it became neces^ 
sarj to appoint new committees, grant a lease, execute re- 
pairs, vary the allowance for maintenance, or to take any other 
proceeding requiring the Master's report, two petitions, two 
orders, and one report, were indispensable ; nothing could be 
done without moving the wholp machinery of the Court. 

This state of things has been, to a considerable extent, 
ameliorated by the Act of 1842, and the General Orders made 
by the Lord Chancellor under its authority. 

By 8. 3. of the Act, the Lord Chancellor was empowered 
from time to time to order and direct that any of the inquiries 
and matters connected with the persons and estates of lunatice^ 
usually referred to the Masters in Chancery, should be re- 
ferred to the Commissioners, (now Masters in Lunacy), or 
one of them ; and it was enacted that such Commissioners 
should, jointly or severally, have, perform, and execute all 
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the pow^rsi datiee, a&d authorities^ lelating to the iiiqiiiries 
find matters so to be referred to them, theretof<Hre had^ per^ 
formed, and executed by the Masters in Chancery; and such 
other duties f(Nr the security and advantage of lunatics and 
their estates as the Lord Chanoellot should from time to time 
order and direct. 

By s. 7., the Lord Chancellor was empowered from time 
to time to make such orders as to him should seem fit and 
proper for regulating the form and mode of proceeding beford 
and by the Masters in Lunacy, and the practice in matters 
in lunacy ; and by s. 1 1., from time to time to fix tables of 
fees to be paid into the ^^ suitors' fee fund." 

General Orders, dated the 27th October, 1842, were made 
by Lord Lyndhurst, under the authority of this Act. 

By order 2., all inquiries and matters connected with the 
persons and estates of lunatics theretofore usually referred to 
the Masters in Chancery (except inquiries under or by the 
Trustee Act, alld also except where the Lord Chancellor 
shall from time to time ol^erwise specially direct^) were 
thenceforth referred to the Masters in Lunacy for the time 
being. 

By order 9. it is directed, that the matter of each lunacy 
be, for the purpose of the inquiries thereby (by the General 
Orders) authorised, considered as referred to the Masters in 
Lunacy from the date of the Inquisition* 

By order 10. it is directed, that where any person has 
been or may be found lunatic under any Commission, the 
Master do, from time to time, and without any special order 
in such matter^ inquire and report who is or are the heir or 
heirs at law and next of kin of the lunatic, and the person 
or persons who would be entitled to his estate, or to shares 
thereof under the statutes for the distribution of intestates^ 
estates, in case he were, at the date of such inquiry, dead 
intestate, to whom due notice of attending the Master is to 
be given ; and also to inquire and report what is the situa**' 
tion of the lunatic and the nature of his lunacy, and who is 
or are the most fit and proper person or persons to be ap-- 
pointed the Committee or Committees of the Person and 
Estate of the lunatic, and of what the fortune of the lunatic 
did, at the time from which he shall have been found lunatic. 
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conmty and of what it conies at the l^e cif rach inqnitj^, 
and what 10 the atnoant of income arifling there&om, and inr 
what manner^ at what expense, by whom, and where the luna- 
tic has been mtdntained, and whether anything, and what, is 
due, and to whom, in respect of such past maintenance, and 
to whom, and out of what fund the same ought to be paid, 
and what is fit and proper to be allowed for the maintenance 
and support of the lunatic, for the time past and to come, 
regard being had to the circumstances and estate of the lunatici 
and from what time such allowanoe should commence* 

By order 13. the Master is at liberty, without special 
order, to receive any proposal or conduct any inquiry as to 
the managing, setting, or letting the estate or otherwise, 
respecting the person and property of any lunatic, and may 
report thereon as he shall see fit ; but such report shall be 
submitted for confirmation, as was before done with respect 
to such reports when made upon special reference. 

Order 14. provides, that Committees' accounts may be 
taken and passed without special order, by the Master, who 
may allow the proper costs of passing the accounts. Order 
16. authorises the Master to make separate reports and to 
state special circumstances. And order 17. provides for 
diminishing the length of orders. The Orders also directed 
what fees should be taken* 

The General Orders have reduced the number of petitions 
and orders in most cases by one half. The inquiries under 
order 10. are all embraced in one report, so that, according to 
the present pmctice, all necessary proceedings for procuring 
the Commission, the appwntment of Committees, and the 
allowance for the lunatic's maintenance, require two petitions, 
two orders, and one report, instead of exactly twice that 
number as under the former practice. Under order 14. the 
expense of a petition and order annually is saved in nearly 
every case, in consequence of the Committee's accounts being 
taken without special order. And the general authority 
Conferred upon the Master by order 13., without special 
order to rec^ve any proposal or conduct any inquiry, as to 
the managing, settmg, or letting the estate> or otherwise 
respecting the person or property of the lunatic, and report 

o 2 
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tbereon as be sball see fit, saves ibe expense of a petition and 
order of reference in each of the ordinary proceedings incident 
to the management of the lunatic and his estate, and which 
are of frequent occurrence in most estates of even ordinary 
magnitude. And further, the order confirming the Master^s 
report made under general order 10. gives directions, as a 
matter of course, as to transfer of money into Court, pay- 
ment into Court of balances on Committees' accounts, and 
various other measures which were formerly the subject of 
special petitions and orders. 

The alterations effected by this Act and the Greneral Orders 
have worked well, so far as they go. As to this Lord Lynd- 
hurst observed : — 

^ By the Act of 1842, which he had introduced, all the business 
in lunacy was transferred to two Comnussioners, who were both 
gentlemen of great learning and experience. One of them goes to 
the spot where the lunatic resides, summons a jury, and presides over 
the inquiry. After the verdict is found, the commissioner being 
on the spot, and surrounded by the relatives and friends of the 
lunatic, obtained from them all the information and all materials 
necessary for conducting and administering the affairs of the 
lunatic's estate. He also ascertdned who was the next of kin to 
the lunatic, who was his heir at law, what was the extent of his 
estate, what should be the nature of the allowance made him, and 
who were fit persons to be committees for his estate and person. 
All these measures were formerly to be established in the Masters' 
Office upon numerous affidavits, and at great expense to the 
lunatic's estate ; but now they were arranged in a maimer agreeable 
to all the parties who happened to be interested in the estate of 
the lunatic. Such were the'objects of the Act which he had intro- 
duced. His noble and learned friend (Lord Cottenham) had 
opposed it, but only upon one ground. He said that it would be 
impossible to transact all the business of lunacy by two Commis- 
sioners. He (Lord Lyndhurst) differed from his noble and learned 
friend on that point ; and time and experience has since proved 
that his (Lord Lyndhurst) judgment was correct. Every Com- 
mission was now executed within a few days from that on which 
it was issued. All measures connected with the management of 
the lunatic's estate were now transacted, not in the Mastery' [in 
Chancery] office, but in the office of the Commissioners [the 
Masters in Lunacy]. Except in the first year after the working of 
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the Aefy there never was anj arrear of business in their office. Li 
that year there certainly was an arrear, in consequence of the 
business having to be transferred from the Masters' Office to theirs, 
but at the end of that year the arrear was worked off, none had 
accrued since, and the manner in which the business had been 
transacted had given satisfaction to all persons in the profession." 
— Timesy March 31. 1852. 

But though the alterations effected by the late Act and 
the General Orders have worked well, and, so far as they go, 
have given satisfaction, and have obviously conoiderably re- 
duced the expenses, probably by one-thunl, even now the 
burden is only lightened ; the expenses are still most serious, 
and amount to a grievous hardship not only on poor, but also 
on rich estates. Though the preliminary petition and order 
of reference are now saved, the necessity of still having a re- 
port from the Master whenever a lease is to be granted, or 
repairs executed, or any other ordinary proceeding taken in 
the lunacy, and then procuring the confirmation of the report 
by the Court, leads to an expense out of all proportion to the 
advantages obtained, as the following extract will show :-* 

•* This process was attended with great expense. Take, for 
instance, the case in which a lease was to be granted, reserving a 
rent of 60/. a year. Application must be made to the Lord Chan^ 
cellor, and what did their lordships imagine was the average 
amount of expense necessary to obtain power to grant such a lease ? 
It was about 60/. or 70/., and it would not be less for granting a 
lease with a reserved rent of 20/. a year. Take also an instance 
where repairs were to be made. Nothing could be done without 
application to the Lord Chancellor, and where the repairs only 
amounted to 60/L there would be a bill of costs to the same amount 
for obtaining leave to make them. So, in administering the estate 
of a lunatic, in appointing a new committee for his person or his 
property, and for varying any former arrangement, expense must of 
necessity be incurred." — TimeSy March 31. 1852. 

The remedy proposed by the Bill now introduced is 
founded on the principle of the Joint Stock Winding-up 
Acts* and the Lish Chancery Act^ lately passed, — a prin- 

» 11 & 12 Vict. c. 45.; 12 & 13 ViQt. c. 108. 
" 13 & 14 Vict, c 89. 
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(iple which has been repeatedly ducuflsed in theee pages^ s 
and it ia propoeed that the Maaters' report should be dia^ 
penaed with» and an order should be made in the first in- 
stance^ not by the Lord Chancellor^ but by the Master in 
Lunacy ; and that his order should be binding and condnsiye 
on all parties, if not appealed from to the Lord Chancellor 
within a given time. The following is an outline of the 
BiU: — 

Clause 1. provides that after inquisition found, it shall be 
lawful for the Masters in Lunacy to conduct all such in- 
quiries, as to the care, custody, and management of the per* 
son and property, and to msJse such orders relating thereto^ 
and for payment of money into Court, or for sale or mort- 
gage of real or personal estates, or for leases of real estate, 
and generally to make such orders and give such directiona 
in relation to the persons and properties 6( lunatics, as may 
from time to time seem to such Masters necessary and pro- 
per; and for the purposes aforesaid the Masters shall have 
(subject to the restrictions and regulations ther^ provided) 
the same jmrtsdiction, authority, and discretion, and the same 
power to make orders, and otherwise to act in and about the 
matter, as the Lord Chancellor or the Masters in Lunacy 
could have exercised or done in relation thereto according to 
the ordinary practbe of the Lord Chancellor in Lunacy; 
with a proviso that the Lord Cbanoellor may, if he shall see 
fit, by order direct that the matter of any lunacy shall be ex^ 
cepted from the provisions of this Act, and that thereupon 
the proceedings relating to such matter shall be conducted 
according to the ordinary practice now existing. 

Clause 2. provides that no order of the Masters under the 
Act shall require confirmation, except when such order is 
made subject to the opinion of the Court, or is a special 
report ; but every such order shall have the same authority 
and eifect, and shall be binding on the same persons, compa- 
nies, and bodies, and may be enforced by the same or any 
such process as if the same had been made by the Lord 

1 See Arts. I. and VI., atUl 
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CbaoceUor, or aB majr be directed by my General Orders to 
be made under the Act. 

Clause 3. empowers the Masters to make a special report 
ia any matter^ or to make auy order, subject to the opioiou 
of the Court, to the iuteut that the opinion of the Court may 
be taken on the sulgect of such order; and such special report 
or order shall be brought before the Lord Chancellor upon 
motion, and, on the bearing, shall be confirmed, discharged, 
or varied, or snob directions shall be given as to the Lord 
ChanceU(»r may seem just 

The plan of this Bill is in accordance with the principle 
now folly recognised, that the Judge should work out hi^ 
own decrees* Though the Muster is retained, he in fact will 
sot as the Judge, his orders being subject to appeal as the 
orders of any other judge. At present, with very few excepr 
tions, the Master's decision is virtually the order of the 
Court, for his report is confirmed almost as a matter of 
course. Orders varying the Master's report, and references 
back to review the report, are rarely heard of; 90 that, under 
the proposed change, we shall attain the same end, with a 
saving of much lime and the (preat ei^pense of unnecessary 
reports and petitions. 

This prindple, then, with which our readers are familiar, 
is sound, and it is desirable that the details which carry \\ 
out should be carefully settled* Provision should be made 
for abolisMog the expense of the grant (25/. )> which is an 
utterly useless esqwnse, on each appointment of a committee 
of a lunatic's estate. There shoidd also be an official com- 
mittee in every case, as recommended by the Law Amend- 
ment Society in their report on the law respecting lunacy.^ 
As soon as the fact q£ the lunacy is established, the lunatic's 
property of all kinds should vest in an official committee, t9 
be administered for his benefit. This might be done by a 
vesting carder as of course, and the official committee should 
be clothed with all legal powers now passing to the committee 
by the grant On these changes being made, the recom- 
mendation contained in the above Eeport^, as to the pro- 

1 9 Law Review, 321., Repot t of Committee on Equity. 
« Ibid. 
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pertj of all lunatics being brought within the jurisdiction of 
the Lord Chancellor, might at once be carried out, especially 
if the principle of ad valorem pa^pient on the amount of pro- 
perty administered by the Court were substituted for the 
present payment of fees. The fees being fixed, and having 
no reference to the amount of the lunatic's income, now press 
hardly upon small estates. 

In explaining his proposed alterations, Lord Lyndhurst 
said that " he had intended to propose them as soon as he 
had acquired experience of the working of his Bill of 1842« 
He had, however, ^ven up the custody of the Great Seal 
before he could carry his intentions into effect." Much praise 
is due to the noble lord, who has already done so much in 
this branch of the Law, for again devoting his great powers 
to the subject ; and it is to be hoped that the present Bill, 
with such additions as will ensure its efficient working, may 
be among the Law Reform acts of the present Session. 

This measure, also, seems a necessary sequence to the 
Chancery Bill already introduced by the Lord Chancellor. 
This branch of the Court has, since the Act of 1842, been 
greatly improved ; but it was susceptible of still further im- 
provement ; and it was necessary to bring it in accordance 
with the new system about to be introduced in the office of 
the Master in Chancery. The Masters in Lunacy will 
survive the destruction of their brothers of Southampton 
Buildings. They will, in future, act as Judges, and as 
cheaply and effectively as perhaps legal proceedings of this 
nature will allow. We had intended to have entered into 
the subject of the custody of lunatics ; but this we must, for 
the present, defer. We hope speedily, however, to refer to 
it, more especially as Lord Shaftesbury has again brought 
the whole subject of lunacy before Parliament. 

In conclusion, we cannot but express our satisfaction at 
finding that Lord Lyndhurst still employs his great talents 
and unexhausted energies in the Beform of the Law* The 
words that now fall from him are of the utmost value. His 
long experience, his clear and searching intellect, and his 
commanding political position, combine to add weight to any 
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ezpriession of his opinion; and we hope he may long be 
spared to give his country the inestimable benefit of his 
comisel, and to ahame younger men by his zeal and activity 
in this cause. 



ART. Xm— COMPULSORY ENFRANCHISEMENT OF 
COPYHOLDS. 

Reports of the Society for promoting the Amendment of the Law, 

The following reference was made to this Committee : — 

^ To consider whether the Compulsory Enfranchisement of 
Copyholds is desirable, and by what means it can be 
effected." 

KEPOBT.* 

The necessity for a general Enfranchisement of Copyholds 
has, for many years, attracted the attention as well of the 
reformer as the political economist, but though the subject 
has been much discussed both in and out of Parliament, no 
Act has been passed framed upon a sufficiently broad basis^to 
meet all the exigencies of the case, and to satisfy the demands 
of the lord, the copyholder, and the community. So early as 
the time of James I., some of the oppressions arising out 
of the copyhold tenure were so strongly felt as to call for 
the interference of the Legislature, an Act being passed ^^ to 
prevent the overcharge of the people by Stewards of Courts 
Leet and Courts Baron,** which however proved ineffectuaL* 

> Ordered to be printed on the 26th of April, 1852 ; and to be taken into 
eonsideration on the 24th of May. 

' That the scope of the Act was too limited, as well as its operation abortive, 
was shown in early days ; and the weight of Lord Keeper Guildford's sentiments 
ought not to be overlooked. He had had extensive practice in stewardships ; 
and his brother, Roger North, thus records his opinion : -i^ <' He hath said, that 
the greatest trouble he had in those affairs (meaning the stewardship of manors) 
was to satisfy some greedy lords, or rather ladies, of manors, in setting the 
fines, and in being in some manner an executioner of their cruelty upon poor 
men. And in very good earnest it is a miserable thing to observe how sharpers, 
that now are commonly court keepers, pinch the poor copyholdesrs in their 
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' During the Gommonwealtby after the destmotaon of the 
ancient tenuxes in Ghivabj, there was reasonable ground for 
hope that tenure by copy would also cease to exist. A Gom^ 
mission was appointed to take legal reforms into consideration^ 
of which Sir Matthew Hale was chairman, and which num- 
bered amongst its members Kushworth, the compiler of the 
Historical Collections^ Major General Desborough, and the 
future Chancellor, Lord Shaftesbury. This Commission, 
owing to the disturbed state of the times, was prematurely 
terminated, but it lasted a sufficient period of time to present 
to the House of Commons drafts of bills *^ against customary 
oaths of fealty, and homage to lords of manors," and *^for 
ascertaining arbitrary fines upon descent and alienation of 
copyholds of inheritance ;" and having proceeded thus far in 
the work of reform, it does not appear likely, when the con- 
stitution of the then Parliament is taken into consideration, 
that the countiy would have been satisfied with anything 
short of the destruction of the tenure itself« 

One of the first measures of the Convention Parliament 
after the Bestoration, was the final ^nd solemn abolition by 
statute of the military tenures ; and now it might have beeii 
fairly presumed that tenure by copy would have shared the 
fate of tenure by knight service, but the 12 Car. 2. c. 24,^ 
ezpressly retained copyholds, excepting them from the opera- 
tion of the Act. The one-sided dbaracter of this statute wa9 
at the time strongly animadverted upon by men of such 
different habits of thought and action as Annesley, afterwards 
Earl of Anglesea, and Prynne, the Presbyterian ^ and ha9 
repeatedly since been the subject of regret and of indignant 
comment. '* It was somewhat unequal," said Lord Keeper 
Ouildfi>rd, ^'when the Parliament took away the royal 
tenures in capite, that the lesser tenures of the gentry were 
left exposed to as grievous abuses as the former." * ** On the 

fees. Small tenements and pieces of land have been men's inheritances for 
divers generations, to say nothing of the fines, are devoured by fees ; so that if it 
were only to relieve the poorest of the landowners of the nation from such ex- 
tortions and oppression, without more, there b reason enough to abolish the 
tenure." 

' Parliamentary History, voLiv. pp.146 — 8. 

' See Life, by Roger North, vol. i. p. 36. 
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Nfitonitioii of Chftrles ILt" sajn an able writer in the Edin- 
hxrgh Beyiew, *^ the laadownen took advantage of the power 
whieh they posseflaed in the Convention Pariiament to throw 
off entirefy frcHn their own shoulders the old feudal burdens of 
the frtate^ and to shift them on ahoulders less able to bear 
them. They passed an Act absolving themselves from the 
diaiges upon their lands, and levied instead a tax upon all 
the be^, ale, and other liquors, sold in the kingdom, taking 
care, however, to reserve to themselves all the dues which 
thej had been aoeustomed to receive from their copyholders.'' 
^-^Edimburgh Review far Juhf, 1851. Vol. civ. p. 146. 

In the middle of the eighteenth century, shortly after the 
tennination of the second Scottish rebellion, the regalities, 
stewartries, sheriffiBhips, constabularies, grants of justiciary, 
and other feudal rights, possessed or daimed by subjects in 
many parts of Scotland, and known as the ^^ heritable juris- 
dtctions," were, upon due compensation, resumed by, and 
annexed to the Crown. Thie was effected by the 20 Geo. 2. 
G. 45., and by another ^ Act passed in the same Session of 
Parliament, not merely tenure by wardholding of the Crown, 
but also tenure by wardholding of any subject superior (the 
latter in many respects resembling tenure by oopy), waa 
abolished. This Act commenced with a recital dcnresponding 
to that of the Act of Charles tl., '^ that it had been found by 
experience that the tenure of landa in that part of Great 
Britain called Scotland, by wardholding, and the con-^ 
sequences of the same had been much more burdensome, 
grievous, and prejudicial to the vassals, proprietors of the 
lands held by that tenure, liian they had been benefidal to 
the superiors." 

In 1829, the Commission appointed to inquire into the 
Law of England relating to Beal Property, and whidi included 
amongst its members the present Lord Chief Justice of Eng- 
land, Master Tinn^, and many eminent conveyancers, pre-r 
sented their first Beport, in which they recommended the 
Enfranchisement of Copyholds. ^ The divirion of the interest 
in the soil between the lord and t^iant arising from copy- 

1 20 Geo. 2. c. 50. 
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hold tenure," ui^ed the CommiseionerSj *^ certainly obstructs^ 
improvement, and is a frequent source of litigation. The 
gradual Enfranchisement of Copyholds," thej say, <^ with a 
due regard to the rights of property, is a subject which has 
occupied much of our attention. Even where the tenure 
remains, some alterations may perhaps be introduced by 
which its inconveniences may be mitigated, such as by esta- 
blishing in all manors the Common Law rules of descent, 
dower, and courtesy, making a uniform law for the devise of 
freehold and copyhold lands, allowing leases at rack rent to 
\ be granted by a copyholder for a limited period without 
licence from the lord, providing a compensation for the bar- 
barous right to seize heriots on the death of the tenant, and 
regulating the conflicting claims of the lord and tenant with 
respect to timber and minerals." 

But few of the suggestions of the Commissioners for miti- 
gating the severities and inconveniences of the tenure have 
been acted upon ; and now, at a distance of more than twenty- 
years from the date of their Beport, the *' barbarous right to 
seize heriots" exists in full vigour; the copyholder is still 
unable to lease without licence, or in case of fines uncertain, 
to improve his lands without exposing himself to increased 
fines on his expenditure of labour and capital (the conse* 
quence of which is apparent in* the comparative unimproved 
condition of copyhold land as distinguished from freehold) ; 
and in our Law Beports are still to be found reports of cases, 
some most frivolous and vexatious, arising out of the con- 
flicting claims of the lord and tenant, who, according to Lord 
Loughborough, '^are connected together though their rights 
are opposite and hostile."^ 

In their third Beport the Beal Property Commissioners 
stated a difficulty with respect to a compulsory Enfranchise- 
ment of Copyholds, on the ground that a general enfranchise- 
ment could not be eflected without the introduction of com- 
plicated and expensive machinery for adjusting the claims of 
the lord and tenant; but the experience of the beneficial 
operation of a Central Board of Commissioners, open to ready 

1 Dench «. Bampton, 4 Yes. 704. 
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access, and responsible to the Gk>verninent and Parliament, 
as exemplified in the eases of the Commissioners appointed 
for the Commutation of Tithes, and for the Inclosure of 
Commons, has clearly shown that the difBculties in the way 
of a general and compulaorjr Enfiranchisement of Copyholds, 
apprehended by the Beal Property Commissioners, do not 
now exist. 

The inconveniences, to use no harsher word, of the copy- 
hold tenures still continuing to be felt. Her Majesty's Minis- 
ters, in the year 1838, introduced into the House of Commons 
three bills — one for the Improvement of the Law of Copy- 
holds, another for settling Manorial Boundaries, and a third 
for facilitating the Enfranchisement of Copyholds, — which 
were referred to a Select Committee, comprising, amongst 
others. Sir John Campbell, Sir Robert Peel, Mr. Goulbum, 
Sir James Graham, and Sir William PoUett ; which Com- 
mittee eame to resolutions that it was expedient that en- 
couragement and facilities should be given for effecting, by a 
voluntary agreement of the parties interested, the enfranchLse- 
ment of lands held by copyhold and customary tenure, and 
for the commutation of heriots; that such encouragement 
and facilities should continue only for a time to be limited, 
and that the attempt to effect such voluntary agreement 
should be made under the Commissioners for Tithe Commu- 
tation ; that it was expedient that provision should be made 
by the Legislature for carrying into effect, in the event of 
the failure of voluntary agreement, a compulsory arrange- 
ment for the Enfranchisement of Copyholds and Commu- 
tation of heriots, on such a basis as might appear, according to 
the circumstances of each case, most equitable, so far as con- 
cerned the interest of all parties affected, such compulsory 
settlement to take place immediately after the expiration of 
the period granted for the purpose of making a voluntary 
arrangement. These resolutions, it is understood, were drawn 
up and proposed by the late Sir Kobert PeeL 

Lnmediately after the passing of these resolutions, the 
House of Commons abandoned the idea of further proceeding 
with the three bills alluded to; and, on the 27th day of 
July, 1838, ordered that a Select Committee, composed of 
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the same Memben, should oondider the Btiftandiiaemettft 
question, and report their opinion to the Honse, and thtid M 
far adopted the view of eomplete copyhold enfranohifiement^ 
in lieu of mere amendment of the Law relating to copyholds. 

The Select Committee thereupon directed their attention 
to the enfranchisement of copyholds; and, having examined 
witnesses, reported that *^ the tenure was ill-adapted to thd 
wants of the day, and was a blot on the juridical system of 
the country ; that the peculiarities and incidents of copyholdd 
(which had their origin in the villenage of the feudal ^stem) 
were at once highly inconvenient to the owners of the land^ 
and prejudicial to the general interests of the State ; that by 
the nature of the copyholder's tenure, independent of custom^ 
some of the most valuable portions of the soil were distri'^ 
buted between the lord and the copyholder, so as to be of 
little value to either : thus the lord cannot cut the timber 
growing on the land without the consent of the tenant, no^ 
can the tenant cut it without the licence of the lord; the 
lord cannot open and work a mine under the soil without the 
consent of the tenant, nor can the tenant open and work it 
without the licence of the lord ; that, under these circum* 
stances, the mines remain unworked, and the timber had dien 
appeared from the face of the land ; that where also the fine 
payable to the lord is arbitrary, it operates as a tax upon the 
capital of the tenant, and is a direct check to all building 
and all agricultural and other improvements; that in such 
cursory mention of the disadvantages of copyholds, and ae 
more peculiarly affecting this tenure, heriota were not to be 
forgotten as perhaps the most grievous and unjust. But 
the Committee were most desirous of pointing out that so 
long as Copyholds jshall exist, two distinct species of tenure 
would prevail, mixed up very generally with each other, and 
causing much needless expense and difficulty, both in the 
investigation of title and in the enjoyment and alienation oi 
real property," 

The Select Committee then further reported that, ** under 
these circumstances, they had come to the conclusion that 
the abolition of this tenure would not only be a great publie 
benefit, but should be made, if possible, a national object i 
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tiuit tli^ werd also of opimon that no plan which shoiild 
merdy leave the option to the parties to enfranchise would 
meet the exigency of the ca6e> and they were, therefore^ 
desirous of seeing a plan of enfranchisement introduced^ 
which should haye a due regard to the rights both of the 
lord and the copyholder, but which should be eventually 
compulsory on both; that it aj^peared to them that the 
Tithe Commission, which had been then recently established^ 
might be rendered available as affi3rding a tribunal well 
qualified to deal with so important a subject ; and in conciu-^ 
sion, therefore, the Committee stated they looked forward 
with confidence to the speedy and entire abolition of this 
tenure as a means of greatly simplifying and improving the 
law relating to real prc^rty: they earnestly desired that 
measures might be speedily taken to accomplish that object 
with reference as well to lands of customary as of copyhold 
tenure; that it appeared to them that the best mode of effects* 
ing it would be by giving every fiicility to enfranchisement 
for a short term of years, and that after that period the 
enfranchisement should proceed on the compulsory principle, 
and they recommended that a Bill, having these objects, 
should be introduced in the next Session of Parliament." 

In the year 1839 a Bill was accordingly introduced by 
Mr. James Stewart, the Attomey-^Genera], now Lord 
Campbell, and Mr. Freshfield (all members of the Select 
Committee) to carry out its recommendations. This Bill 
was, after great delay and considerable modifications, passed 
mto Law, and became the statute 4 & ff Vict, c 36., which 
has been amended by two subsequent Acts, 6 & 7 Vict, c 
23. and? & 8 Vict c. 65. 

Under these Acts the Copyhold Commission was estaln 
lished, and the first series of the recommendations of the 
Select Committee have been carried into efiect, and great 
experieiKse has been acquired of the whole subject under 
applications made for the voluntary enfranchisement of copy^ 
holds. The Commissioners have thus dealt with all de- 
scriptions of copyholds, and are now able to apply th^nselves 
to the otlier portions of the recommendations of Sir R. Peel. 

Your Committee believe that the time has now arrived 
when further proceedings may be safely taken, and that it is 
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for the interefit of all parties concerned) lord, tenant, and the 
community at large, that the other recommendations of the 
Select Conmiittee should be so acted on ; and your Conunittee 
think that they only give utterance to the general feeling of 
the country when they declare that a measure which would 
render enfranchisement compulsory, has now become abso- 
lutely necessaiy ; that such a measure would be found not 
merely just to the copyholders, but would prove beneficial to 
the lords of manors and large landed proprietors, materially^ 
removing difficulties of no light description in dealing with 
real property, and in all transactions relative to the transfer^ 
settlement, and disposition of land; that the fair terms of 
compensation which the lords would receive (either a gross 
sum capable of profitable investment, or, in case of rent 
charge, a certain income inexpensively realised, in lieu of 
one uncertain and yielded reluctantly), would remove an 
unceasing source of irritation between the large and smaller 
landowners, destructive of the harmony and good feeling 
which, for the welfare of both, it is most essential should 
exist. 

On the other hand, the smaller landowners (the copy- 
holders) will be relieved from incidents and restrictions more 
burdensome and irksome to them than advantageous to the 
lord, and which they consider unjustly retained and inconsis- 
tent with the beneficial spirit of legislation long conceded in 
favour of other classes. As instances of this, your Com- 
mittee may refer to the cases, already mentioned, of the lords 
and great landowners under the statute of 12 Charles II., and 
of the Scotch tenants under wardholding by the statute of 20 
George IL, c. 50., and to the relief which the English tithe- 
payers and Church lessees, and the Irish renewable lease- 
holders, especially the last, have received under compara- 
tively recent Acts. 

Another great advantage that would accrue from a general 
enfranchisement would be a termination to the various incon« 
veniences and anomalies arising from the extreme diversity of 
customs and laws, so unsuited to the exigencies and habits of 
the times, and from the intermixture of undefined copyhold 
land with land held by other tenure ; and if the proposed 
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Gnfranchlsement Act had no other result but to drj up this 
fruitful source of annoyance^ loss, and litigation, it would be 
of advantage to the majority of landowners, large and small, 
in the kingdom. 

- To the community, the Enfranchisement of Copyholds 
would be a measure of social and legal reform of the most 
desirable and practical nature, by releasing a considerable 
quantity of land and real property from restraints that pre- 
vent the profitable adaptation of the soil to the requirements 
of an increasing population: in agriculture it would enable 
many small proprietors of farms to meet more effectually fo- 
reign competition ; it would open a new field for the employ- 
ment of capital and labour, and the increase of wealth and 
comfort in the erection of suitable habitations and buildings 
of various kinds ; and, what is perhaps not the least recom- 
mendation of the measure, this great step in the improvement 
of the law of real property would be free from the ordinary 
hazard of legislation, the creation of new questions upon a 
new law, and by the mere abrogation of a diversity of laws 
and customs, ill-defined or partially known, greatly reduce 
the amount of litigation, to the relief of the Courts and suitors 
generally.^ 

' A very inadequate notion is entertained of the extent of litigation occa- 
sioned by these exceptional laws. 

A heavy suit in Chancery ( Dimes v. Grand Junction Canal Company )» with 
endless motions^ commenced in the year 1838, and is^iii before the House of 
Lords. Seventeen actions at law were commenced against The Company, and one 
against the late Lord Chancellor, who got personally involved in the litigation, 
from the mere circumstance of his having been, in his own right, and a» e*» 
eetttor of a surviving exeeuiar, possessed of shares in a Canal Company, who 
omitted to enfranchise copyhold lands within the time limited by the Act. 

As to Lords, the cases of Richardson, Knt., e. Kensit ; and Abington v. Lips« 
combe, 1 Adol.& Ellis, N. S. 776.; and Doe dem Kinglake v. Bevis, 18 Law 
Journal, Common Pleas, 628. ; show to what heavy costs Lords may in their 
lifetime be exposed by the most trifling excess in assessing a trifling fine, in an 
irregularity in seizing heriots, or in raising or defending a question upon an 
ambiguous term ; and the case of Cuddon v. White, carried up to the House of 
Lords on appeal, 8 Clark & Fin. 766., shows the danger of sale of a manor afte'' 
the Lord's death. 

And as to the tenants, the cases of Dench v, Bampton, 4 Ves. 708., and 
Cuddon V. Morley, 7 Hare's Reports, 202., show how a copyholder may become 
involved in a heavy suit in Equity by a slight infringement of the Lord*s 
rights. 

VOL, XVX. P 
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It has been sometimes considered that the copyholders 
derive advantages from the Court KoUs forming a registry of 
their title^ and from a diminshed expense in transfers and 
conveyances: however this may be, in some cases when the 
properties are smaU, and the Bolls are in the hands of a suc- 
cession of considerate stewards resident upon the spot, in 
general it is far otherwise ; but even in exceptional cases the 
copyholders are often practically debarred from the power, 
generally exercised in small transactions, of stipulating as to 
the amount of charges, and from obtaining loans or assistance 
from quarters that would otherwise be open to them. 

As a Register to be relied on, the Bolls involve many de- 
ficiencies, and are frequently turned to the copyholder's dis- 
advantage. They are kept by a steward, named by, and 
removable at the will of, the lord, and are sometimes in the 
hands of incompetent or negligent persons; and the First 
Report of the Beal Property Commissioners, as well as the 
Beports of the Courts of Law, affovd evidence of mistakes 
and inaccuracies of no slight moment in the Bolls, and the 
possibility of great and even fraudulent tampering therewith. 
Instances indeed have occurred in which Bolls have been 
discontinued for a considerable period before the steward's 
death, and of absolute loss and destruction of the same. 

Moreover, for every manor there is a separate code of 
law as to descent and customs, frequently imperfectly under- 
stood, and resting sometimes upon oral tradition, exposing 
parties who may deal with copyhold property to ruinous 
consequences, against which there is no possible protection, 
save at an expense and labour amounting to a prohibition. 
In some manors, stewards refuse certificates as to whether 
lands owned by a husband remain subject to the right of 
dower in case of the wife surviving, and refer the parties to . 
a search of the Bolls ; and in one instance brought under the 
notice of the recent Select Committee of the House of Com- 
mons (1851), for a period of ninety years admittances iipon 
descent according to the rule at Common Law had prevailed 
against the real custom, that of Borough English ; and but 
for the accidental discovery of this error, the new Model 
Prison erected by the Corporation of London would have 
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been boflt upon land with a bad title. It ought also to be 
borne in mind that in every transaction of sale and mortgage^ 
the costs of a third professional man are rendered necessary^ 
with the expense of investigation into the customs of the 
manor ; that heirs or devisees are subjected to costs of ad- 
mission, a burden extremely onerous to tenants in common 
whose admittances are separate; that the customs of 
manors generally interfere almost to prohibition with the 
privilege of leasing ; that the Bolls of the Manor are in course 
of constant removal, the tenants having sometimes the further 
grievance of a lord or steward whose interest and views as 
a mere mortgagee or speculating purchaser, are more than 
usually hostile and conflicting ; and by the evidence before 
the same Committee, it appears that two gentlemen in an 
eastern county of the kingdom are stewards of nearly 300 
manors in different, and in some cases distant couuties.^ 

. ^ In the case of Garland o. Jekyll, Best C. J., in allusion to the case of 
Attree'v. Scutt, 6 East, 470., in which the Court of King's Bench had errone- 
ously acknowledged the steward's claims, says, '* It was an action brought by 
the steward of a manor for fees; and though the copyhold tenant was but small, 
it appears the steward was not content with 64/. paid into Court, but demanded 
a large sum, — more, I think, than the value of tb« estate." 2 Bing. 297. 

In Rex V. Bonsall, 3 Bam. and Cress., Rep. 174., the fine to the Lord was 
2«. ; and the steward claimed four separate sets of fees on the admission of four 
sisters as coparceners and heiresses ; but the Court held the steward entitled 
only to one set. If the estate had been freehold, there would have been no fees 
on taking possession, nor any cause for a mandamus upon the steward's refusal 
to admit them. 

In Regina v. Eton College, 8 Queen's Bench, Rep. 526., copyhold land was 
devised to A. for life, remainder to five persons as tenants in common. A. was 
admitted. After his death, the five having contracted to sell to B., severally 
surrendered to the use of B* in fee. Held that B., on claiming admittance, 
must pay five fees, and that the admittance would require five stamps. It fol- 
lows that in any manor in which the steward could set up from the Rolls a 
custom to admit persons in remainder, there would have been sis admissions and 
six stamps — all an expense that lands of freehold tenure would be free from. 

But the case of Evans v, Upsher, 16 Meeson & Welsby, 675., is deserving of 
attention, as showing not only the inordinate expense to which copyhold lands 
may be subjected, and the overwhelming consequences of a multiplying of the 
fees, through a mere blunder or inadvertence, but also the great advantages of 
a permanent Commission, with power of correction of errors. U., a copyhold 
tenant of the manor of Sutton, was owner of sixteen separate tenements, holden 
by sixteen separate copies of Court Roll, and at sixteen separate yearly quit 
rents. He was admitted to the above tenements at five different times, and by 

p 3 
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On the subject of a compoleory measure^ the following 
passage from the speech delivered by the first Lord Lyttle- 
ton, then a member of the House of Commons^ in support of 
the Bill for the abolition of the Heritable Jurisdictions in 
Scotland upon due compensation to all parties interested^ may 
be referred to, as showing the principle upon which legislation 
was conducted upwards of a century ago : — 

" If the treaty of the Union," said the future Historian and 
Chancellor of the Exchequer, <' had established a property that 
could not be subjected to the power of such alteration upon such 
grounds, it must at the same time liave established a maxim fun- 
damentally contrary to the first principle of all civil society, and 
entirely destructive to it ; viz., this most preposterous maxim, that 
the good of the people ought to give way to private advantage ; 
but such absurdity cannot be charged upon the wise Legislature 
of England and Scotland. Indeed, in no State upon the face of 
the earth was there ever a property, or ever can there be any, 

five different tiUes. An Inclosure Act (1 Vict) passed, directing Conibiis- 
aioners to allot the waste lands in S. among the owners thereof, in proportion to 
their rights and interests in the same. The Act also directed that the allotted 
lands should be held by the allottees imder the same tenures, rents, customs, and 
services, as the lands in respect of which they were allotted would hare been in 
case the Act had not been .passed ; and that where the lands were held under 
different titles, or for different estates, the Commissioners should distinguish the 
lands held for each of such estates and titles, and set out the allotments accord- 
ingly. The Commissioners allotted to U., in respect of his sixteen copyhold 
tenements, five pieces of lands, amounting in the whole to forty-nine acres, but 
did not distinguish in respect of which the sixteen tenements, or of what parti- 
cular estates the five pieces were allotted. U. afterwards surrendered to the 
defendant the fifth allotment, and the defendant was admitted to the same. 
Before the Inclosure Act passed, when any person was admitted in severalty to 
a part of a copyhold tenement, the steward of the manor was entitled, upon such 
admission, to the same amount of fees as if such person had been admitted to 
the whole of such tenement In an action by the steward to recover sixteen 
fees in respect of the defendant's admission to the fifth allotment. Held that 
such allotment must be considered as an allotment of a portion of each of the 
sixteen former tenements ; and that, therefore, the steward was entitled to re- 
cover sixteen fees. Evans v. Upsher, 16 M. & W. 675. 

From this statement, it is evident that, in case of an ill-advised sale of the 
forty-nine acres in five lots, the steward might have claimed fees on eighty 
admissions. 

The titles of the entire estates in so many parishes have been so seriously 
affected by the careless and ignorant awards under the old system of local Com- 
missioners, that the Committee think it right to avail themselves of this oppor- 
tunity far making more generally known that the Inclostire Commissioners have 
power to remedy defects and omissions in awards under Local Acts. 
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which may not occasionally he altered or taken away for the good 
of the whole, if proper amends he made to the proprietor. Even 
the property of our kings has not heen exempt from this general 
rule of law ; the wardship of those who held immediately of the 
Crown (that is, of all the nohiiity and gentry of England) was a 
property fixed in our kings, even from the first settlement of the 
Feudal Laws of this kingdom. It was an hereditary right of the 
Crown, and yet, for the good of the whole, hecause it was thought 
to be hurtful to the public, the Parliament took it away, granting, 
at the same time, an equivalent to the Crown. Did any man ever 
suppose that this was an act of injustice, any breach of the com- 
pact between the King and the people, a compact as inviolable as 
the pacta conventa of the Union itself? No, it was never so 
thought by the most zealous assertors of the rights of the Crown. 
What, then, is the property of the Barons of Scotland of a more 
sacred nature, or is their honour more tender than that of the 
King?" 

On these and other like considerations a Bill was brought 
into the House of Commons in the last Session of Parliament^ 
when it was referred to a Select Committee composed of all 
parties in the House ; much evidence was taken on the whole 
subject, and your Committee now deem it riglit to bring under 
your notice the suggestions or resolutions of such Select 
Committee, agreed to as the basis of a Bill submitted to the 
present Parliament, and which resolutions were to this 
effect : — 

" That they the Committee consider it highly desirable, for the 
interests of the Lord, Tenant, and Public, that the entire enfran- 
chisement of these tenures should be efiected as soon as practicable 
on equitable terms, due regard being had to the rights and just 
claims of all parties. 

" That such enfranchisement should be rendered compulsory 
on all. 

'< That it should be efiected by means of a Commission. 

** That to such Commission should be entrusted full discretionary 
powers. 

** Ist. As to the principles upon which the consideration for the 
manorial rights of the Lord, and compensation for the interests of 
the steward shall be assessed and paid. 

" 2nd. The time and mode of payment. 

" 1. Gross sum of money, 
p 3 
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" 2. Rent charge. 

^^ 3. Portion of land enfranchised. 

" 3rd. The costs and expenses attending the enfranchisement 
and investing compensation money, in cases where Lords have 
limited interests. 

*^ That in case of rent-charge it be transferrable by Lord and 
redeemable by Tenant. 

" That until entire enfranchisements shall have been completed 
enfranchisement shall proceed, 

" Istly. Voluntarily under the present Acts. 

" 2ndly. Compulsory on any event causing admittance of a 
tenant and payment of a fine (mortgage excepted), 

" 3rdly. Compulsorily on two-thirds of the tenants of any 
manor in number and value, with the consent of the Lord, call- 
ing for the enfranchisement of the whole manor. 

" In connection with this Commissioners to have power to 
divide manors into districts. 

" On the expiration of three years from the parsing of this Act, 
Conmiissioners should proceed to effect an entire enfranchisement. 

" Commissioners to have full power to set out boundaries." 

Your Conamittee generally approve of these suggestions, 
but subject to the following modifications : — 

That it is of the utmost importance that the Bill should 
contain provisions for the prevention of the great expense to 
which the commerce in enfranchised land may be otherwise 
exposed for many years in the deduction of the title of the 
lord of the manor as well as that of the copyholder. 

That the exception of mines and minerals should not be 
general, but only on the application of the lord or tenant, in 
cases which the Commissioners, from a reasonable expectation 
of such property existing, shall deem proper ; otherwise, in 
every contract for the sale of enfranchised land, a special 
condition would be rendered necessary to protect the vendor 
from claims for compensation and vexatious litigation, and 
many suits would be likely to arise from the absence of such 
a condition. 

Your Committee also consider it would be right to give 
the Commissioners power to effect enfranchisement on the 
application of the tenants generally, or under special and 
urgent circumstances, and when practicable without prejudice 
to the Lords. 
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It IS only necefisary to notice that^ in the present Session 
of Parliament^ a Bill has been brought in by Mr. Aglionby 
and Mr. Mullings, in which the compulsory principle is ad- 
mitted and recognised, and which will, after the 1st of July, 
1853, gradually convert every copyhold tenement in the 
country into freehold, when the parties, lord or tenant, or 
either of them, are desirous that enfranchisement should take 
place. As this Bill has been agreed to by Mr. Walpole on 
behalf of the present Government, and is not opposed, as it 
would appear, by any one, so far as your Committee is aware, 
it will probably pass into Law ; and thus a settlement of this 
difficult question will be effected without prejudice to the 
rights of either lord or tenant, but to their mutual benefit, 
and to that of the community. 

In conclusion, your Committee cannot refrain from con- 
gratulating the Society upon the great advance which the 
cause of Copyhold Enfranchisement has of late made amongst 
all classes of the conmiunity ; indeed, the opinion appears to 
be almost daily gaining ground, that the abolition of the 
copyhold tenure would not merely be a great public benefit, 
but would tend more than any other measure to the simpli- 
fying of the law relating to real property. 



[The Bill alluded to has passed through Committee with- 
out opposition, and now stands for a third reading, and we 
trust will receive the support of all parties in the House of 
Lords. — Ed.] 



NOTE A. TO ART. I. 



It will be useful here to give the effect of the Bill for 
abolishing the Masters' Office. 

By clauses first and second, the office of Master in Chan- 
cery is absolutely abolished ; and no vacancy that may occur, 
now or hereafter, is to be filled up. 

By clause three, the four Senior Masters are to be alto- 
gether extinguished upon the 2nd. of Nov. in this present 
year. 

p 4 
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This proves that the abolition of the Master is real^ and 
that no attempt will be made, under any pretext, to retain 
any part of a system from which so much evil and so little 
good has come. If the Bill had vested in the Lord Chan- 
cellor .the power to abolish every one of the present Masters as 
he might from time to time think fit, it would have been fatal 
to the scheme. The immediate abolition of the four Seniors, 
will do more than anything else to satisfy the Public that Go- 
vernment is in earnest ; and that the recommendations of the 
Commissioners will really be carried into effect by this Bill. 

Until the references pending before the Masters when the 
Act comes into operation, are completed, the five Junior 
Masters are retained ; and to enable them as expeditiously as 
may be to wind up all causes and matters then depending, 
certain powers are given by the seventh and eighth clauses, 
by which they may summon all parties or their solicitors, 
and order them to proceed, and may report to the Court 
what has taken place in each case. And inasmuch as no 
Report certifying to the Court that the Master was unable 
to finish the case by reason of the conduct of parties would 
ever be taken by either side, clause 9. provides, that in the 
event of parties or their solicitors refusing or neglecting 
within a limited time to take the Master's Beix)rt, the Master 
may direct it to be brought before the Court by the solicitor 
to the Suitors' Fund, whose costs shall be paid either by the 
defaulting parties, or out of the Suitors' Fund, if the Court 
shall so direct, and the Court shall, upon such Report, have 
power^ita% to dispose of the matter in question* 

Thus, all pending references will, within a short time after 
the Act passes, be got rid of, except such cases as must per- 
manently remain under the control of the Court; such as 
trusts unadministered, charities, receivers' accounts, and 
matters relating to infants. These will, upon the abolition of 
all the remaining Masters, be transferred among and remain 
with the Judges. 

All the Masters, as they are released, are to be entitled to 
full pay. This, in abdishing a freehold office, is only what 
justice requires; nor will the Public have any cause to com- 
plain ; for the two Senior Masters have already served much 
above twenty years, the two next about sixteen ; of those 
who are retained, the Juniors who have been in office only 
two or three years, may be usefully employed after the 
references now pending are finished, in working cases under 
the winding up Acts; and, perhaps, (although such a sug- 
gestion is at present premature) may be ultimately formed 
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into a permanmit tribunal for. this difficult and most ini|K>rtaDt 
class of cases. We may, however, notice that the Bill does 
appear to contemplate such a possibility, as clause 10. enacts, 
that after the 2na. of Nov. next, no references shall be made 
to any of the Masters, ** except in matters arisine under the 
Joint Stock Companies winding up Act;" and this we con- 
sider quite unobjectionable, as the clause expressly guards 
agamst any new reference being made which shall in any 
way interfere with the course of proceeding under the new 
system, but directs that as far as may be, all new business 
shall be transacted by the Judges and their clerks in chambers. 

Clauses 11. to 18« empower the .Judges to transact their 
business in chambers, and enacts, that all their acts there 
shall have the. same force as if done in open Court ; that each 
Judge shall have two chief clerks, whose qualification shall 
either be having been chief derk to a Master, or being a 
solicitor of ten years' standing ; their salary to be 1200/. a 
year, to be increased from time to time as the Lord Chan* 
eellor shall direct, until, after three years' service, it amounts 
to 1500/. a year. Eadi chief clerk to have a junior derk at 
250/. a year, to be increased after five years' service to 300/. 
a year. ^Clause 45.) 

The chief clerk to hold office during good behaviour, but 
with power to the Chancellor and two Judges to remove 
them; the junior clerks to hold office during pleasure. 
(Clause8 21, 22. and25.) 

In the appointment of chief and junior clerks, the clerks 
of the present Masters to be preferred ; and no permanent 
second chief clerk to be appointed until all the present chief 
clerks have been exhausted. (Clause 26.) 

Clauses 27. to 37. contain directions as to the business to 
be disposed of by the Judge in Chambers ; how proceedings 
there are to be conducted; Wnd what powers the chief clerks 
are to possess. Upon this part of the Bill we shall only 
remark, that the directions given appear to embrace almost 
all that is necessary for the well working of the system ; and 
that we rejoice to see this part done by enactment, rather 
than having it left to be regulated by General Orders ; not 
only because the latter, somehow or other, are never made, 
but because legislative enactment has ten times the force 
and carries with it to the Public ten times the weight of a 
mere Order of Court. As, however, it is plainly imprac- 
ticable to provide for every possible contingency, power is 
taken by the 39th clause for the Lord Chancellor and two 
Judges to make orders for regulating the procedure at cham* 
bers both of Judges and clerks. 
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Clauses 41. to 44. oontam the valuable praviaion that the 
Judges may have the asristaaoe of men of skiU in certain 
cases where by such aid an investigation may be better con- 
ducted and more satisfiictorily oonchided* For this purpose 
the certified opinion of conveyanding counsel (to be nomi- 
nated by the Chancellor), of accountants, merchants, en- 
gineers, actuaries, and other scientific parsons, may be taken 
and acted upon« We conceive this to be a most useful 
enactment, and one which will tend, as much as any part of 
this Bill, to facilitate the labours which it throws upon the 
Judges and thmr clerks, and in the way most beneficial to 
the interests of the suitor. 

The Lord Chancellor appears to have had a great aversion 
to any part of the new system being carried on in the offices 
of the present Masters, — an antipathy in which we are 
inclined in great measure to agree. We consider it essential 
to the success of the scheme, that the Judges' court, cham- 
bers, and clerks' rooms, should, if possible, be under the same 
roof. If the Judge sat in Lincoln's Inn and his clerk in 
Southampton Buildings, there is much reason to fear that 
the system would soon degenerate into Judges and inferior 
Masters. It is indispensable that the Judge should be 
Judge and Master in one ; and the clerk should be clerk and 
nothing else. Hence the closer the proximity of court to 
chamber, the better: tD say nothing of the moral effect 
which the continual presence of the master eye, both over 
clerk, solicitor, and party. At first it will be impracticable 
to have this arrangement in a perfect state ; but the Chan- 
cellor has, wisely as we think, done the best he could under 
the circumstances. Instead of making use of any part of 
Southampton Buildings, he appropriates a set of chambers in 
Lincoln's Inn to each Court (except the Bolls, there being 
in the Rolls' House sufficient accommodation for Judge and 
clerks), until Southampton Buildings can be sold, or the 
time arrive when proper Courts, with chambers attached, can 
be built for the purpose. The end of all this will probably 
be, that the Court of Chancery will cease to at at Westmin^ 
ster during any portion of the year, and a most desirable 
change this will b6» Ahready have the Term sittings at 
Westminster been broken in upon ; and no reason exists why 
the Court of Chancery should ever sit there again. We hope 
to live to see the day, not when Lincoln's Inn Fields shall 
he sacrificed, but when that block of buildings between 
Carey Street and the Strand (including the Fleet Street 
St. Giles's of Shire Lane and Bell Alley) shall be levelled 
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with the gzoundj and spacious and commodious Courts 
erected there^ equally convenient for the practitioner of 
Lincoln's Inn and the Temples.^ 

All that remains of the Bill is a provision for the appoint- 
ment of a Yice-Chancellor on the death or resignation of Sir 
George Tumer5 in order to keep up the number of three 
Vice-chancellors. 



NOTE B. TO ART. X. 



On the 26th of April, in answer to a question of Mr. Ewart, 
the Attorney-General stated that the Benchers of the Inns 
of Court had, for a considerable time past, devoted their 
most anxious attention to the subject of legal education, and 
that they had ultimately unanimously agreed on a plan 
which they believe would be highly beneficial. Professor- 
ships or readerships were to be established in the different 
Societies, and liberally endowed; and lectures would be 
given and classes formed for the purpose of instruction. Be- 
fore a student could be called to the Bar, it would be neces- 
sary he should obtain a certificate that he had attended a 
course of lectures, or passed a satisfactory examination ; and, 
for the purpose of encouraging students, scholarships were to 
be established, to be given for a certain term to students who 
were the most deserving, and who passed the most satisfac- 
tory examination. The Benchers were most desirous of pro- 
moting Legal Education, and that some test of proficiency 
should be required before a student was called to the Bar. — 
Times, Ap. 25. 

The last expression, as coming from the Attorney-General, 
gives us more hope thia.t something effective may be done in 
the matter of Legal Education than any part of the printed 
scheme. If once a " test of proficiency " is admitted to be 
necessary before a student is called to the Bar, we are satis- 
fied that the test proposed by the Benchers' Report will 
prove to be inadequate. The mere attendance on lectures, 
without any proof that the mind as well as the body has been 
present, is surely insu£9cient ; and if so, the evil which the 
Benchers undertake to remedy is left unprovided for. 

' See this plan fully developed, with plan of the proposed site, 12 L. R. 
pp. 116—139. 
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We are exceedingly unwilling to show any want of respect, 
either collectively or individually, to the learned Body from 
whom this plan has emanated. We have always been most 
anxious that they should take the initiative, and provide a 
proper scheme; and we have hitherto been instrumental 
rather in restraining than m promoting steps of a coercive 
tendency. We have always felt the great importance to a 
I)]an for Legal Education of that sanction which can come 
alone from an established and venerable institution such as 
the Inns of Court. We believe that the Inns of Court have 
the power of conferring a great good on the Profession and 
on the Public by the establishment of a sufficient scheme. 
If, then, we could think that this plan was heartily under- 
taken with the view of really providing an adequate " test of 
proficiency," we should be willing to accept it as an instal- 
ment ; to watch its progress most carefully, but to give it 
such support as lay in our power. 

The only part of the scheme with which we are much 
pleased is that which provides for a union of action of the 
four Inns of Court, and for a uniformity of usage at the Inns 
of Court as to the admission of students. This is the first 
step towards a Law University, and may be attended with 
very useful and important consequences. This union must 
also lead, if it is not taken already, to another step — the 
permanent delegation of some members of each Inn of Court 
to act for the whole body in this matter. It is obviously 
impossible that all the Benchers, amounting, we believe, to 
more than 200 in number, can act usefully or effectually in 
such a matter as this. A Caput, then, must manage the 
whole of the business which will arise in connexion with 
Legal Education. In these particulars, then, we approve of 
the plan of the Benchers ; and we shall look forward with 
some anxiety to their further proceedings as the guardians 
of the honour and character of the Bar. 



CORRESPONDENCE. 
[To THE Editor or the Law Review.] 

Sir, 
Permit a professional man from the northern part of the 
Island to call your attention and that of your readers, to 
what appears a subject of great importance as regards the 
Appellate Jurisdiction of the House of Lords. 
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I find, on attending that High Court of Appeal, that 
there are two ways of preparing or drawing the cases which 
are supposed to be distributed among and read by the Peers 
at large, but are, I believe, in point of fact, considered by 
few, if any, except the Law Lords. Either the facts of the 
case are given with the proceedings in the Court below, and 
a very condensed statement of the reasons for or against the 
Appeal and without a reference to authorities, — a statement 
not excluding any other reasons which may be given at the 
Bar, — or, besides the facts and proceedings, the whole argu- 
ments are set forth in extenso, with reference to the autho- 
rities, — in short, a full discussion of the case. The former 
course, I understand, is the one chiefly pursued in the English 
and Irish Appeals (including Writs of Error) ; the latter is 
more the practice in Scotch causes ; probably, from the cir- 
cumstance of our law being less familiarly known to those 
who are to decide ; but it is also said that, even in Scotch 
cases, the argument and authorities are frequently given in a 
very abridged and imperfect form. 

Now, the observation which has occurred to me, and I find 
I am by no means singular in the view I take, is this. The 
printed cases are either read and considered by the Lords 
before they hear the argument at the bar or they are not. 
If they are not, certainly a very useless expense is cast upon 
the suitors, unless, indeed, which is I admit very possible, 
their Lordships pursue a middle course, and without reading 
the cases beforehand, assist themselves by referring to them in 
the course of the argument : I therefore say nothing more 
upon this branch of the alternative. But suppose the cases 
to be read and fully considered beforehand, as may always, 
and must often happen, this consequence is inevitable, the 
suitor has a very difierent chance of justice being satisfactorily 
administered to him in the one class of cases than the other. 
If the Judges merely read the facts and the proceedings below 
without the arguments or authorities (for the summary of 
reasons contains little more than the results and hardly any 
of the arguments,) they ai'C almost certain to form an opinion 
under the influence of which they hear the whole argument 
at the bar. Nay, they will often have so completely made 
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up their minds on the case that the arguments of counsel 
Tvill be almost thrown away. Even where they take care to 
leave themselves open to conviction, the bias upon their 
minds will operate very strongly, and this will be percdved 
by the advocates in the course of the discussion. The 
almost inevitable consequence will be that due weight is not 
given to certain circumstances, and that the risk is run of 
misdecision, which you will observe is fatal in a Court of the 
last resort. The risk of this is very much less iti cases where 
the whole argument is fully given, and where, therefore, a 
hasty and imperfect view is much less likely to be taken by 
the Judges, before they hear the counsel. Even here, how-« 
ever, especially on points peculiar to the Scotch Law, the 
same error may be committed ; and can only be prevented by 
the counsel fearlessly discharging their duty when they per- 
ceive a bias to exist in the minds of the Judges ; let me add, 
by full time being taken, after the close of the hearing, for 
duly reflecting on the arguments which have been adduced on 
both sides. 

If you ask what remedy I would propose for the evil at 
which I have glanced, I should say that the arguments and 
authorities should be fully given in all the printed oases, 
and that, unless where there can be no doubt, and where 
nothing new has been urged, nothing at the Bar which had 
not been before the Court below, an interval should always 
be interposed between the hearing and the decision. I am 
sure, that the extreme importance of this subject to the ad- 
ministration of justice, and the character both of the Appel- 
late Court and of the Bar, will plead my excuse for soliciting 
your attention and that of your readers. The general ques- 
tion of the Appellate Jurisdiction is, as you are probably 
aware, now anxiously occupying the Profession in Scotland. 

A Scotch Lawyer. 



Correspondence* 223 



LETTER TO LORD LYNDHURST ON THE CHANCERY 
REFORM BILL. 

[We have received permission to print this Letter.] 

<• ChatMu ElMdor Lonist, 
<*24tb April, 1859. 

" Mr DSiiB Ltndhurst, — 

^^ The great interest you have all along taken in this most 
important measure) and, I may add, the powerful aid which 
it has received at your hands, calls for my congratulations, 
with my thanks (on behalf of all friends to the amendment of 
the law), now that our success appears to be assured. After 
the Bill is passed, and the new system is become the law of 
the land, there will be time enough to dwell on the share 
which belongs to each of our fellow labourers in bringing 
about a consummation so long and so devoutly wished for. 
Suffice it for the present to sayj that really no party is with- 
out great olmms to our gratitude, and (a rare felicity I ) none 
seem to deserve any blame ; all have acted both honestly and 
ably ; as well my friends of the late Government, who had 
entirely adopted, and were actively preparing to give effect to, 
the Report of the Commission, a body above all praise ; as 
;our friends and proteges of the present Government, whose 
leader has amply redeemed the pledge he gave me, while the 
Chancellor has gone farther than he had at first led me to 
hope. I say nothing for the present of others to whom 
public gratitude is justly due ; but I write now to suggest 
what appears to be of material importance. 

"The state of the Session, the uncertainty of Parliamentary 
life, and the accidents to which Parliamentary procedure is ex- 
posed, may by possibility throw the Bill over the approaching 
recess, unless such exertions are made by the Government, and 
which are quite within their power, as shall ensure the Bill 
speedily becoming the law of the land. I feel well assured, 
that the interest you take in the success of this great measure, 
will prompt you to leave no effort untried to insure its com- 
pletion. It is of the greatest importance that the Bill should 
come into complete operation on the first day of next Michael- 
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mas Term. I have no doubt the present Government feel 
this as strongly as you or I can do ; and that they will be 
prepared, should any unforeseen circumstances cause even a 
temporary obstruction, to take the necessary steps to ensure 
its passing. Indeed, so confident am I that this great Bill 
will pass, that I have consented to the Equity clauses being 
struck out of the County Courts Bill (now in the House of 
Commons) because, as they stood, they would in some mea-* 
sure have clashed with the new Chancery scheme. These 
will, however, be made the subject of a separate Bill, whi^h will 
be prepared after the new scheme comes into operation, and 
so as to work with it. 

** For the present, therefore, I will not further trouble 
you as to Law Amendment, except to beg that oiir Criminal 
Law Digest may not be forgotten, and indeed the great sub- 
ject of digesting the law generally. On what is commonly ' 
termed politics you will not expect me to enter, considering 
the country in which I write. But don't be astonished if I 
say how much all that is passing before me in a state wholly 
deprived of constitutional government, makes me ding closely 
to that which suits us, whether others may find or may fancy 
it unsuitable to them or not; and far from lamenting the 
share I have ever had in extending the popular foundation 
on which it rests, I feel only the more disposed to give a 
further — so it be a safe and well considered — extension. 

** Yours ever sincerely, * 

" H. Brougham.'* 
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ART. I. — HOW TO ENFRANCHISE YOXJR COPYHOLD 
UNDER 4 & 5 VICT, a 35. and 15 & 16 VICT. c. 51.» 

IlfXBODUCTION TO ChAPTEBS L AND IL 

Objects of the Copyhold Act [1852]. — The Copyhold Act 
' 1852 has been passed to extend the provisions of the pre- 
ceding Acts, and has two great objects. 

1. To -call into effective Operation the preceding Acts, — 
To call into more effective operation the previous Acts, hy 
establishing compulsory enfranchisement as an active, though 
perhaps distant principle. 

2. The Introduction of the Compidsory Principle. — The 
introduction of compulsory enfranchisement of copyhold lands 
mto every manor in the country, on the next act or event 
on which a fine is payable. 

The provisions of the preceding Acts, therefore, are first to 
be given ; but it will probably be thought sufficient to refer 
to them, and not to give them entire. A fuller abstract of the 
Act of the last Session will be added. 

Chapter L 

The Copyhold Act, 1841 ; 4 & 5 Vict. c. 35., amended by6&7 
Vict. c. 23., aiu/ 7 & 8 Vict. c. 55. 

These Copyhold Acts may be carried into operation in two 
ways — by Commutation and by Enfranchisement. 

^ This paper has been communicated by Mr. Jamet Stewart, the Secretary of 
the Copyhold Commiaiion. 

Vol. XVI.— August, 1852. Q 
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COMMUTATION. 

By a commutation^ the most burdensome incideDts affect- 
iDg copyhold and customary property^ as rents^ fines, heriots, 
and rights in timber, may be commuted for corn-rents^ or 
fixed fines, or for pieces of land, part of the copyholds com- 
muted, or subject to the same uses, and leaving the copyhold 
tenure in other respects undisturbed. The commutation can 
in no case be made compulsory on the lord ; but three fourths 
of the tenants in number and value may bind the remaining 
fourth at a meeting called for that purpose, under 4 & 5 Vict* 
c 35. 6. 13. See Forms of Notices, Forms, Nos. 1 and 2.* 
The terms on which the commutation may be made are 
pointed out by ss. 14. and 15., 4 & 5 Vict. c. 35., ss. 1. and 3., 
6 & 7 Vict. c. 23., and are provided for by Forms, No. 4. 
E, The clauses regulating the proceedings at the Meeting . 
are 4 & 5 Vict. c. 35. ss. 16—19. For Forms of Minutes 
and Proceedings at the meeting, see Forms, No. 4. . 

When the agreement is executed, it must be confirmed by 
the Commissioners (4 & 5 Vict. c. 35. s. 23.). For Forms of 
Agreement see Forms, Nos. 5, 6, 7, and 8. 

Valuers may be appointed at the meeting in the manner 
directed by 4 & 5 Vict. c. 35. s. 24. ; and the mode of their 
proceedings in their valuation is regulated by ss. 25, 26, 27, 
28, and 29. 

The expenses attending commutation are payable in the 
manner directed by s. 30. 

After receipt of the valuation, the Commissioners shall 
cause a schedule of apportionment to be made for the purpose 
of completing the commutation (4 & 5 Vict. c. 35. s. 31.), 
which schedule, when it has been duly inspected, and its 
errors, if any, rectified, shall be confirmed (s. 32.), and copies 
thereof deposited with the steward of the manor and thtf 
clerk of the peace, (s. 33.) 

From the first day of January next following the confirma- 
tion the lands of the manor shall be discharged from the pay- 
ment of all the lord's rents, fines (except in certain cases a 
nominal fine), and heriots, and from the lord's right of timber, 

> The reDt-cbarge may now be a money rent. 15 & 16 Vict. c. 51. s. 41. ' 
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and ey^iy other right which may be the subject of commuta- 
tion, and instead thereof there shall be payable a rent-charge, 
variable according to the price of corn^ or a fixed fine, as the 
case may be (s. 36.), or a piece of land shall be conveyed to 
the lord, 6 & 7 Vict, c 23. s. 1. Any tenant paying the 
rent-charge is to be allowed the same in account with his 
landlord, 4 & 5 Vict. c. 35. s. 45. ; and the rent-charge is 
farther regulated by 8s« 46, 47, 48, 49, 50, and 51. and 15 & 16 
Vict c. 51. s. 41. 

Voluntary Commutation. — Besides these commutationsi 
which are thus to some extent compulsory, commutations 
purely voluntary may be effected by any lord of a manor 
with any one or more tenant or tenants of such manor in the 
manner prescribed by 4 & 5 Vict, c 35. s. 52., and 6 & 7 
Vict. c. 23. BS. 1. and 3. See Forms of Agreement, Forms, 
Nos. 9. and 10. Power is also given to effect supplemental 
or substituted commutations, 4 & 5 Vict. c. 35. s. 54. 
' After the final confirmation of the commutation, the cus- 
tomary modes of descent are to cease, and the lands to 
descend, and to be subject to dower and curtesy, in like 
manner as freehold lands, 4 & 5 Vict c 35. s. 79. (and see 
14 & 15 Vict c 51. 6. 34.). But the custom of Gavelkind, 
so far as it exists in the county of Kent, is exempted from the 
operation of the Act. (s. 80.) 

No commutation is to affect any right of the lord not ex- 
pressly commuted, (s. 82.) 

ENFRANCHISEMENT. 

Enfranchisements may also be effected under the Act ; but 
these are purely voluntary, being neither compulsory on the 
lord nor on any portion of the tenants. They are chiefly 
regulated by 4 & 5 Vict c 35. s. 6^., and by 6 & 7 Vict 
c. 23. ss. 1« and 2., and may be either general or partial. Any 
lord of any manor, whatever may be his estate or interest, 
may, with the consent of the Commissioners, enfranchise all 
or any of the lands holden of his manor in consideration of 
such sum or sums of money, whether payable forthwith or at 

^ These forms may be had on application to the Copyhold Commissioners, 7. 
Whitehall Gardens. * 

<12 
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albtiire tiiiiey as shall be agreed on; and anj tenant, what- 
ever maj be bis estate or interest, maj accept such enfinm- 
diisement. (8.56.) 

Wheneyer so many as six tenants, or all the tenants of the 
manor, shall agree witb the lord to eflfect an enfinanchisement, 
it may be effected by a schedole of apportionment, which is 
exempt from stamp duty, and may be either prepared by the 
parties or by the steward ; and sucb schedule shall state the 
sums to be pud for enfranchisement, and the periods of the 
payment, and the compensation, if any, to the steward, and 
all other matters requinte for carrying into effect the pro- 
Tisions of the Act4 & 5 Vict s. 56., and 6 & 7 Vict. c. 35. 
s. 93. See a Form of sudi schedule. Form, postf p. 256. 

When the estate of any party to such enfranchisement 
shall be less than an estate of fee-simple in possession or cor- 
respon^g copyhold estate, notice in writing must be given 
to the remainder-man or reversioner, so that his assent or dis- 
sent may be stated in writing to the Commissioners. Where 
such remainder-man or reverdoner is a minor, idiot, feme- 
covert, &c., such notice shall be given to the guardian, com- 
mittee, husband, &c. of such person ; but in the event of the 
dissent of the remainder-man or reversioner, the Commis- 
sioners may inquire into the propriety of the proposed enfran- 
chisement, and if it be not fairly open to objection they will 
confirm it, 4 & 5 Vict. c. 35. s. 56. In case any tenant 
whose estate shall be less than an estate of fee-simple shall be 
a party to an enfranchisement, and shall pay the whole of the 
price of the enfranchisement, it shall not be necessary to ob- 
tain the consent of the person entitled in remainder or rever- 
sion, 6 & 7 Vict. c. 23. s. 13. 

An enfranchisement may be made in consideration — 1. Of 
a gross sum of money, 4 & 5 Vict c. 35. s. 56. ; or, 2. Of a 
com rent-charge, 6 & 7 Vict. o. 23. s. 1. ; or, 3. Of a convey- 
ance of lands, parcel of the same manor as the lands enfran- 
chised, or subject to the same uses, 6 & 7 Vict. c. 23. ss, 
1 & 3. and 7 & 8 Vict. c. 55. s. 5. 

When the enfranchisement shall not be entered into by all 
the tenants of a manor, or their number shall be less than 
six, or whatever may be their number, if the parties shall 
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think fit, an enfranchisement may be effected with the con- 
sent of the Commissioners by such conveyance, deed, or 
assurance, as would be adopted if the lord were seised in fee, 
(4 & 5 Vict, c 35. B. 67. ; and 6 & 7 Vict c 23.) Thisdeed 
of enfranchisement, howeyer, is not exempted from stamp 
duty by the Act, and will be in the usual form. A form ap- 
I»oyed by the Commissioners is given, posty p. 253. 

Before giving their assent to any enfranchisement, the 
Commissioners, on the written request of any three or more 
tenants, parties to the agreement, but not otherwise, shall 
satisfy themselves of the title of the lord of the manor; and 
the expense of investigating the title to the manor, and the 
other expenses attending the agreement, shall be borne in 
such proportions as the Commissioners may direct. (4 & 5 
Tict c 36. 8. 68.) 

' The tenant may, in certain cases, defer the payment of a 
portion of the consideration for enfranchisement until the 
next event at which a fine would be payable (s. 60.) ; and 
when such sum so deferred becomes due, the lord is to be 
entitled to the rent and profits of the land, and may proceed 
to obtain possession if the remainder of the consideration be 
not paid. (s. 61.) 

Tenants may also defer pajrment of the consideration for 
enfranchisement for fourteen years, paying interest for the 
same at the rate of 4 per cent by the year. (s. 62.) 

All lands enfranchised shall be deemed to be held under 
the same title as that under which the same were held at the 
time of such enfranchisement, and shall not be subject to any 
estates or encumbrances affecting the manor of which the 
same are holden. (s. 64.) 

Lands enfranchised are to be charged with the consider- 
ation for enfranchisement^ and until the payment thereof the 
lord shall be deemed to stand seised of the lands as mort- 
gagee in fee, and may adopt similar proceedings to compel 
payment (s. 70.) ; and such sums are to be the first charges on 
the lands, tithe rent-charge excepted, (s. 71.) 

In order to raise the consideration for enfranchisement, 
any tenant may mortgage the lands enfranchised for any 
term of years, (s. 72.) 

3 
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K the enfiranchifleinent has been made in oonfladeration of a 
rent-charge, the rent-cbaige may be afterwards apporticmed. 
(6 & 7 Vict c. 23. 8. 4—6.) 

When the lord of the manor ia seized in fee-simple of the 
manor, or where as trostee for sale or otherwise he has power 
to give an effectoal discharge, the moneys to be paid under 
the Act for Ekifiranchisement shall be paid to him4 & 5 Vict* 
c 36. (s. 73.) 

Bat when snch lord shall be only entitled for a limited 
estate or interest, or shall be nnder any l^al disability, if the 
money shall amount to or exceed the sum of 200/., it shall be 
pud into the Bank of England, or to two trustees, to be 
nominated under the hands and seals of the Commissioners, 
to be applied for the benefit of the persons who would for 
the time being have been entitled to the rents and profits of 
the manor had no enfranchisement been made. (4 & 5 Vict, 
c. 35. 8. 73., and 6 & 7 Vict. c. 23. s. 14.) 

When the money is less than 200/. and exceeding 20/., it 
shall be paid into the Bank of England, or to two trustees, 
to be nominated by the parties exercising the option. (4 & 5 
Vict c. 36. 8. 74.) 

When the money does not exceed 20/. for the whole en* 
franchisements in the manor, it may be pud to the party for 
the time being entitled to the manor, (s. 75.) 

When any money for enfranchisement is paid to the lord 
of any manor not entitled to receive the same, the land in 
respect of which such principal money shall have been so 
paid shall continue charged with the payment thereof in 
favour of the person legally or equitably entitled to the same. 
(8. 76.) 

Where an enfranchisement is efiected under the Act, the 
lands are to become freehold, subject to the payment of the 
enfranchisement consideration ; but commonable rights are to 
continue, and existing rights are saved, (s. 81.) 

If at the time of a commutation or enfranchisement of any 
lands there shall be any lease subsisting thereon, the person 
seized of or entitled to such lands shall have the reversion on 
that lease, and may distrain for the rents and enforce the 
covenants, &c (6 & 7 Vict. c. 23. ss. 9. and 10.) 
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' Part of tEe enfranohiBement money may be applied for the 
purpoee of paying off any fee-farm rent or other charge* (6 & 
7 Vict. c. 23, B. 12.) 

MISCELLANEOUS POINTS. 

Forms, — By 8. 20. the Commisflioners are authorised to 
frame and circulate such forms as, in their judgment, will 
further the purposes of the Act. These forms will be sup- 
plied gratuitously for the use of any lord, copyholder, or 
other tenant, desirous of carrying the Act into execution on 
application to the Commissioners, 7. Whitehall Gardens. 

Arbitration, — Suits touching the right to, or amount of, 
any fines, heriots, or other manorial rights, or touching the situa- 
tion or boundary of any manor or lands, or if any differences 
shall arise whereby the making and executing any agreement 
for commutation, or any enfranchisement under the Act 
shall be hindered, such suits and differences may be referred 
to arbitration ; and when arbitrators shall be appointed for 
the purpose of determining any boundary of any manor or 
lands, they may exercise the powers which may be exercised 
by any referee appointed under stat. 2 & 3 Wm. IV. c. 80. 
s. 21. But see 15 & 16 Vict. c. 51. s. 8. and posty p. 239. 

Consents, — Where the lands to be commuted or enfran- 
chised are held under any ecclesiastical or other corporation, 
or body politic, or patron, their consent must be obtained, 
(s. 22.) 

Power to hear and determine Disputes, — When any action 
or suit shall be depending touching the right to, or amount 
of, any fines, or other manorial payments or incidents (ex- 
cept mines or minerals), or any question shall arise thereon, 
the same may be heard and determined by the Commissioners 
(b. 39.). But persons dissatisfied with their decision may 
appeal to the Courts of Law, at Westminster, by a feigned 
issue, or a special case, and the verdict or decision shall then 
be finaL (s. 40.) And see post, p. 239. 

Power to examine Witnesses, — The Commissioners may 
examine witnesses on oath, and call for papers and documents 
upon any matter brought before them relating to any com- 
mutation or enfranchisement (s. 43.), and may order the 

Q 4 



232 JEnJranehisement of Copyholds under 4 & 5 Vkt c. 35. 

expenses of witnesses and of the production of documents to 
be p^d by the parties interested in the production thereof 
respectively, (s. 44.) 

Expenses. — The expenses of valuations^ including the 
expense of making copies of apportionments, schedules, and 
all other documents required under the provisions of the 
Act, and all other expenses necessary in making any commu- 
tation or enfranchisement, except when otherwise provided, 
shall be paid by the tenants, or by the tenants and lords, in 
such proportions as the Commissioners shall direct ; and such 
expenses may be recovered by distress (s. 66.), or by action 
(s. 66.). Every tenant, being a trustee, may also recover, by 
distress or action, all expenses which he may pay (s. 67.). 
Tenants having limited interests may also charge the lands 
with any costs and expenses to which they may be put 
(s. 68.), and lords having limited interests may do the like, 
(s. 69.) 

Compensation to Stewards, — All sums payable under the 
Act for compensation to the steward shall be paid to him, his 
executors, or administrators, (s. 77.) 

Stamp Duty. — No agreement, award, schedule of appor- 
tionment, or power of attorney, made or confirmed under the 
Act, is chargeable with stamp duty. (s. 93.) 

Crown Landsy 8fc. — Crown manors, and manors held 
under the Duchies of Lancaster and Cornwall, are in a great 
degree excepted from the operation of the Act. (ss. 97 — 99.) 

Construction of the Act — In the construction and for the 
purposes of this Act, unless there be something in the subject 
or context repugnant to such construction, — ss. 102. and 6 
& 7 Vict c. 23. 8. 15— 

The word *' Manor" shall extend to a manor or reputed 
manor, of whatever tenure the same may be, or to such por- 
tion or portions of a manor as the said Commissioners shall^ 
by any order in writing under their hands and seals, with the 
consent of the lord of the manor, signified by writing under 
his hand and seal, direct to be considered as a manor for the 
purpose of effecting any commutation or enfranchisement 
under this Act. 

The words " Lord" and " Steward" shall include the per- 
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son or persons for the time being filling those respective 
characters, or acting in those respective capacities, whether 
those persons shall be rightfully or lawfully entitled to fill 
such characters or act in such capacities or not ; and the word 
" Steward" shall also include the clerk of any manor. 

The words " Tenant" or « Tenants" shall comprise all 
persons holding by Copy of Court Boll, or as customary 
tenants, or holding lands subject to any manorial rights, and 
whether holden to them and their heirs, or whether granted 
to two or more to be holden in succession, or holden for life, 
or lives, or years. 

The words "Land" or "Lands" shall extend to and com- 
prise lands holden by Copy of Court Roll, or by custom of 
any manor, and lands holden of any lord of a manor in an- 
cient demesne, and whether in fee, or for life or lives, or for 
years, whether the tenant has or has not a right of renewal, 
and shall also comprise all lands holden of a manor subject to 
any manorial rights, and shall extend to messui^es, tenements, 
and corporeal or incorporeal hereditaments, whether subject 
to manorial rights, or otherwise, or any undivided part or 
share therein* 

The word " Enfranchisement" shall extend to amd include 
the discharge of freehold lands from heriots and other mano- 
rial rights. 

The word " Heriots" shall include money payments in lieu 
thereof. 

The word « Rents" shall mean and include " Reliefs" and 
*' Services," not being service at the lord's court 

The word "Person" shall mean and include any body 
politic, or corporate, or collegiate, as well as an individual. 

And every word importing the singular number only shall 

'^^au and include several persons or parties, as well as one 

P^J^u or party, and several things as well as one thing, re- 

2^^«veljr, ^j^ie converse; and every word importing the 

^culi^^ jg^ ^nljr, shall mean and include a female as 



^a 



nia/ft 



P- 25? ^^1S& 1^ Vict, c 61. ss. 62 & 53., and post, 
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Chapter II. 
The Copyhold Acty 1852. 

15 jr 16 Vict c. 5L — We now come to the provisions of 
the Act of last Session, 15 & 16 Vict c. 51., the exact effect 
of which we shall endeavour to state. 

I. How Enfranchisement mat be compelled. 

When Enfranchisement may be compelled. — On any ad- 
mittance to any copyhold after the 1st of July, 1853, in con- 
sequence of any surrender, bargain, and sale or assurance 
thereof, or in consequence of any descent, gift, or devise, the 
lord or the tenant may require and cpmpel the enfranchise- 
ment of the land. (s. 1.) 

But no tenant may require such enfranchisement until 
after payment or tender of such fine and fees consequent on 
such admittance, (s. 1.) 

If neither Party requires an Enfranchisement, Tenure will 
remain unchanged. — The effect of this clause will be to 
enable either lord or tenant to obtain an enfranchisement on 
payment of the fine and fees ; but if neither party applies, 
the tenure will remain unchanged until either party does 
require an enfranchisement. No limit of time as to this 
appears to be fixed by the Act, and it would seem that appU^ 
6ation for an enfranchisement may be made at any time after 
an admittance which takes place after the 1st of July, 1853 ; 
and ** if from any cause such enfranchisement shall not take 
place until some event shall have happened which may re* 
quire a second or subsequent admittance," the lord or tenant 
may require and compel enfranchisement upon or after such 
second or subsequent admittance, in the manner provided for 
enfranchisement upon the next admittance, (s. 1.) 

Important Distinction between the Powers of Lord and 
Tenant under the Act when a Fine is payable on alienation of 
the Copyhold Lands. — It is important to observe that 
although an enfranchisement cannot be enforced until the 
next act or event after the Ist of July, 1853, yet in all 
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manors where a fine ia payable on aUenatioUf which is almost 
always the case, it is in the power of the tenant, after that 
time, to enforce practically an enfranchisement, because he 
can make im alienation of the land, and thus bring the Act 
into operation. It was proposed by the Bill, as it left the 
House of Commons, to except the case of an admittance to 
lands merely as trustee for sale, but this was struck out in 
the conmiittee of the House of Lords. As the clause now 
stands, although the lord, before he can compel enfranchise- 
ment, must wait for the occurrence of the next act or event, 
the tenant will be able, after the 1st of July next, to enforce 
on enfranchisement at once. 

Mode of effecting an EnfrancJusement. — The mode of 
effecting enfranchisement is to be this : any lord or tenant 
thus entitled to require enfranchisement shall give notice in 
writing to the other, " the lord to the tenant or the tenant to 
the lord," of his desire that the lands should be enfranchised. 

<8. 2.) 

How the Consideration is to be ascertained, — ^ The considera- 
tion is then to be ascertained, unless the parties agree about 
the same, under the direction of the Copyhold Commissioners. 

(8.2.) 

But although the parties do agree about the terms, it will 
still be competent for the Commissioners to inquire into any 
point which they consider requires investigation as to value 
or otherwise, before they confirm the transaction, (s. 9.)^ 

^ This power is absolutely necessary as a protection to a class of persons who 
from circumstances may be unable to protect themselves, and who may have 
submitted to an improvident or unreasonable bargain. This is indicated in the 
following questions in the Select Committee of the House of Commons on the 
Bill, Q. 233 — 240. especially Q. 235. — Mr, Henley, ** The Legislature are about 
to make a change in the rights of property, presuming it for the public good, 
and they are bound to take care that they act in loco parentis to many parties 
who are not competent to take care of themselves, and ought they not to see 
that such principles of compensation are secured ?" And Q. 236., asked by Mr. 
Henley: — *< My question referred to small tenants, persons who have very 
minute interests, and cannot be very well supposed to have a clear perception 
of the principles upon which such difficult subjects ought to be calculated ; 
therefore ought not the Commissioners to be the parties who would settle those 
principles, and see that they were just between the parties ? *' and the witness 
answered, « I quite admit that in dealing eompulsorily it^would be proper to 
make this a further consideration ; because teking the Act literally, and appoint- 
ing valuers, and carrying all the proceedings of the Act into effect, you might 
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Appointment of Valuers and Umpire* — If the parties do 
not agree> valuers and an umpire are to be appointed, and 
the mode of appointment is important. 

The whole valuation is to be under the directipn of the 
Copyhold Commissioners. It is to be made by two valuers, 
one appointed by the lord, the other by the tenant ; and such 
two valuers, before they proceed, shall appoint an umpire> to 
whom any points in dispute are to be referred, (s. 2.) 

If the valuers or umpire shall not make their or his deci* 
sion and deliver the particulars thereof in writing to the lord 
and tenant within forty-two days after the appointment of 
such valuers, or after the reference to the umpire, then the 
Commissioners shall act as umpire, (s. 2.) 

When either party shall neglect or refuse, for twenty-eight 
daysy to appoint bis valuer, the Commissioners shall appoint* 

(8.2.) 

When any valuer shall, for the space of one week, be un- 
able to agree in the appointment of an umpire, the Commis* 
sioners shall appoint, (s. 2.) 

If such umpire shall not give in his award, the Commis* 
sioners shall act as umpire, (s. 2.) 

The respective times for the appointment of valuers, &c. 
may be extended by the Commissioners, (s. 2.) 

Intentions of the Legislature cls to Umpire. — The obvious 
intention of the Act is, therefore, to throw the charge, and 
more especially the umpirage of all cases of value, upon the 

Commissioners. Advice to poorer Tenants as to Umpire. 

— Parties, and more especially the poorer classes of tenants, 
will do well to consider, therefore, whether their interests 
will not be best protected by instructing their valuers always 
to appoint the Commissioners umpires ; and if the other party 
does not agree, the Commissioners will then have the power 
of appointing the umpire. This will prevent the valuation 
getting into the hands of a few valuers, who might assess the 
value too high or too low. 

oertainly do iiuustice in the way suggested by the honourable member; you 
might assess the lord (eompensatiou to the lord) too high or too low.^—J^mcfeNcc 
of Mr. Jameg Stewart^ Report EnfranchUemeHi CopyhMa BUI, 1851. 
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Effect of the Valuation Clause. — The clause (s. 2.), if care- 
fully looked to, seems, as it now stands, to protect all persons 
from extravagant or unjust valuations. 

How Valuers may be removed, and how Vacancies may be 
JiUed up. — The appointment of valuers, whether by lord or 
tenant, shall not afterwards be revoked, save by mutual con- 
sent of lord and tenant. But the Commissioners may at any 
time, on complaint of either party, remove any valuer or 
umpire for misconduct, or for refusal or omission to act. (s. 3.) 

So in case of the death, incapacity, refusal to act, or re- 
moval of any valuer, another valuer shall be appointed, (s. 4.) 

II. Proceedings in Enfranchisement. 

Proceedings on Enfranchisement* — The valuer being ap- 
pointed, let us see how the enfranchisement is to be proceeded 
with. 

The Commissioners, Assistant Commissioners, and valuers 
^^Ji hy summons under the seal of the Commissioners, call 
for the production 

Of any court rolls, 

or 
Copies of court rolls, 
in the possession or power of any lord or tenant, or of the 
steward ; 

And may, by summons under such seal, 

Summon and examine any lord or tenant, or other person, 
on oath, and administer the necessary oath. 

Every person so summoned, and to whom a reasonable 
sum shall have been paid or tendered for his expenses, and 
who, without lawful excuse, shall neglect or refuse to attend 
or produce any such documents, shall forfeit the sum of 5/. ; 
and any person giving false evidence shall be guilty of per- 
jury. (s.5.) 

There is one important limitation to this power : no lord 
or tenant so. summoned shall be bound to answer any ques- 
tions as to his title, (s. 5.) 

Power is also given to the Commissioners, Assistant Com- 
missioners, and valuers, and their agents and servants, upon 
giving reasonable notice to the occupier, to enter upon any 
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of the lands and hereditaments proposed to be dealt with, and 
to make all necessary admeasurements, plans, and valuations. 

(s. 6.) 

III. The Consideration fob Enfranchisement. 

Consideration for Enfranchisement where it is at the Instance 
of the Tenant. — The valuers are to determine the value of 
the manorial rights and the compensation to be received by 
the lord, in the following manner : — 

Where the enfranchisement shall have been effected at the 
instance of the tenant, the compensation shall be a gross sumi 
of money to be paid 

At the time of the completion of the enfranchisement ; 

Or, in cases where the compensation exceeds 20^, the 
same, if the Commissioners shall so direct and all prior in- 
cumbrancers shall consent, may remain a first charge on the 
lands enfranchised for a period of ten years, interest being 
payable at the rate of 4Z. per cent, per annum. 

Where it is at the Instance of the Lord, — When the en*- 
franchisement shall have been effected at the instance of the 
lord, the compensation shall be an annual rent-charge to be 
issuing out of the lands enfranchised. 

Considerations where the Parties agree to enfranchise, — 
These considerations are to be the single ones respectively 
prescribed where the Act is put compulsorily into operation ; 
but when the parties agree, the enfranchisement, with the 
sanction of the Commissioners, may be either for 
A gross sum of money ; 
A yearly rent-charge ; 

or, 
A conveyance of part of the land. (s. 7.) 

Having thus provided for the mode in which the enfran-i^ 
chisement is to be effected, the Act lays down some rules for 
ascertaining the value of the lord's compensation. By s. 16. 
the valuer is to take into account the facilities for iinprove- 
ment [of the land to be enfranchised], the customs of the 
manor, fines, heriots, reliefs, quit rents, chief rents, escheats, 
forfeitures, and all other customary incidents, *' and all other 
circumstances affecting or relating to the land which shall be 
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included in such enfranchisement, and all advantages to arise 
therefrom." 

IV. Enfranchisement Questions may be decidep by 

COMMISSIONEBS. 

Questions of Law or Fact arising on Enfranchisement to be 
decided by Commissioners, — These are the outlines of en- 
franchisements under the Act, but various questions as well 
of law as fact will doubtless arise in the prepress of an 
enfranchisement. For these, by s. 8., a ready tribunal is 
provided, it being enacted, that " in case any objection shall 
be made or question shall arise upon or prior to any admit- 
tance or in the course of such valuations in relation to any 
alleged custom, or the evidence thereof, or any matter of law 
or fact material to such valuation or arising on any enfran-- 
chisement^ the same objection or question shall on the request 
in writing, and at the option of any one of the parties on 
either side of the matter in difference, be referred to the 
Commissioners, and their decision shall be final, (s. 8.) 

Appeal given to the Superior Courts. — An appeal is allowed 
from any such decision to one of the Superior Courts of 
Westminster on any matter of law. This is regulated by 
the 4 & 5 Vict. c. 35. s. 40., and such appeal must be made 
within twenty-eight days after the decision in respect of 
which the appeal is desired, (s. 8.) 

V. Further Proceedings in Enfranchisement. 

Cojifirmaiion of the Award. — After all such objections 
shall have been determined, the Commissioners shall confirm 
the award, and such award shall be registered at the office of 
the Commissioners, (s. 9.) 

Enfranchisement^Deed. — All questions of value being 
determined the enfranchisement-deed must be prepared. ■ 
Its Form. — This may be in the form in the Schedule to the 
Act (see Form, post, p. 253., called in the Act by mistake the 
First Schedule), or as near thereto as circumstances will 
admit, or by deed in any other form which the parties with 
the consent of the Commissioners may see fit. The lord is to 
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be bound ta execute this deed within twenty-eight days after 
the same shall be approved by the Commissioners, on the 

same being tendered for that purpose. The Effect of the 

Deed. — The deed is to take effect from the time of execution 
by the lord, and shall be effectual to vest the land in the 
tenant free from any incumbrances affecting the manor, (s. 11.) 

VI. How THE Land may be charged. 

How tlie Land may be charged with the Enfranchisement 
Consideration, — Having shown how an enfranchisement may 
be effected, let us see how the Act provides for charging the 
enfranchisement consideration on the lands enfranchised. 

We have seen that the payment of this charge may be 
deferred for ten years from the time of the completion of the 
enfranchisement (s. 7.). It is provided by s. 10. that this 
charge shall be . a first charge on such lands, and shall have 
priority over all mortgages, charges, and incumbrances what- 
soever affecting such lands (tithe and drainage rent-charges 
excepted), but the persons interested in such mortgages, 
charges, and incumbrance, must ^ve their consent to such 
priority, (s. 10.) 

2*he Form of the Charge. — The form of the charge is to 
be a certificate under the hands and seals of the Commis- 
sionere, and is set forth in the Schedule to the Act, but may 
be in any other form approved by the Commissioners (s. 12.), 
and is to be entered on the Court Rolls of the manor, (ib.) 

The Charge transferable by Endorsement. — These certi- 
ficates are to be transferable by endorsement, which en- 
dorsement is to be in the form set forth in the Schedule, 
or to the like effect (s. 13.) 

Stamps. — The certificates of charges and transfer are to 
be chargeable with the like stamp duties as are chargeable 
in respect of other mortgages and transfers, (s. 14.^ 

A general power is given over the deeds and certificates 
under this Act, which does not exist, so far as we are aware, 

over any other deeds or securities. Power to correct Errors 

in Deeds, Awards, and Certificates. — A general power is 
entrusted to the Commissioners to correct and supply any 
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manifest error or omission in any award and in any deed of 
enfranchisement or charge under the Act, or any instrument 
authorised by the Act to be made and issued by the Com- 
missioners, This is to be done on such notice to the parties 
interested as the Commissioners shall deem necessary, but it 
can only be effected within five years after the execution of 
the instrument, (s. 15.) 

Enfranchisement Consideration how to be recovered. — The 
enfranchisement being effected, if the enfranchisement con- 
sideration, or the interest thereon, be not paid at the stipu- 
lated time, the lord or other person entitled shall become 
entitled to the rents and profits of the land in respect of 
which the consideration or interest shall be due, and may 
obtain possession, (s. 17.) 

He shall also have all the rights and remedies for the 
recovery of any enfranchisement consideration which are in 
force under the former Acts (s. 17.); and where the lord has 
taken possession of the land he may let it for seven years, 
(a. 18.) 

VII. Compensation and Fees to Steward. 

Compensation to Steward. — Hitherto we have spoken 
chiefly of the compensation to the lord, but there is another 
person who is provided for under the Act — the steward of 
the manor. On every enfranchisement he is to be entitled 
to receive for his trouble and for the extinguishment of his 
office with respect to such lands " such a sum as the Com- 
missioners may direct}" and in the absence of any direction 
such a sum as will amount to ^^ one set of fees on surrender 
and adnaission for each of the tenements included in such 
enfranchisement." (s. 19.) 

In consideration of such compensation the steward is to 
prepare and deliver to the tenant a proper deed of enfran- 
chisement duly executed by the lord, without making any 
charge for the same, or for completing the enfranchisement, 
save stamp duty and parchment (s. 19.) 

Power ^ven to tax and moderate the Charges of Steward. — 
A very important proviso was added to this clause by the 
House of Lords. The words which enable the steward to 

VOL. XVI. B 
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ask one set of fees *' for each of the tenements inclnded in 
such enfranchisement/ might enable the steward to demand 
in some cases a sum much larger in amount than was intended 
by the legislature ; and although this would be controlled by 
the previous part of the clause enabling the Commissioners 
to fix such sum as they should direct, still it was thought 
right, where more than one set of fees is demanded by the 
steward, to give the (Commissioners power *' to moderate and 
tax the amount of such fees to such sum as shall appear to 
them just and reasonable." (8.19.) 

Power to Owner of Enfranchised Lands to inspect Court 
JRoIls, — After the enfranchisement is effected, provision is 
made for the muniments on which the title of the copyholder 
previously depended, and any person seised of or interested 
in the lands so enfranchised may have access to and may 
inspect the court rolls of the manor of which the lands are 
holden, and have copies thereof on payment of a reasonable 
sum. (s. 20.) 

A Scale of Fees may be fixed for inspection, — Here also a 
useful power is intrusted to the Commissioners, who may fix 
a scale of fees to be payable to the person' having custody of 
the court rolls for such inspection, and for making all neces- 
sary copies, (s. 20.) 

Court Bolls may be handed over to Commissioners.-^ When 
all the lands held of any manor are enfranchised, the lord or 
other persons having custody of the court rolls may, if he 
thinks fit, give up and hand over to the Commissioners all 
such court rolls ; and then all persons interested in such lands 
shall have access to and may inspect such court rolls, and 
obtain copies thereof, on payment of such fees as to tjie Com- 
missioners may seem proper, (s. 21.) 

VIII. Title op Lobd on Enfranchisement, 

JHtle of Lord on Enfranchisement — The title which the 
lord is to make on an enfranchisement was the subject of 
great consideration in the Select Committees on the BHl 
both ia the Lords and Commons. This matter is regulated 
by ss. 22. and 23. 

Declaration to be made by Lord. — By s. 22. the lord and 
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steward^ and if no steward, the lord alone^ is to make a solemn 
declaration in such form as the Commissioners shall direct, 
and under the Act 5 & 6 W. lY. c 62. This is to state the 
nature and extent of the estate and interest of the lord, and 
the date and short particulars o£ the deed, will, or other in- 
strument under which he claims or deiives title, and the name 
of the person in whose name the court is held, arid the in- 
cumbrancesy if any, whether by mortgage, jtidgmentj or otherwise, 
which affect such manor, (s. 22.) 

Title may be approved by Commissioners, — This title the 
Commissioners are directed to approve under their hands and 
seals for the purposes of the Act, unless they shall be of 
opinion that further information is necessary, (s. 22.) 

The object of this approval is, no doubt, that it will, as 
a general rule, supersede the necessity of any further pro- 
duction of title by the lord, and when once the form of title 
has been settled by the Commissioners it will be available in 
subsequent enfranchisements in the same manor. 

When the Title is unsatisfactory to the Commissioners. — 
But if the Commissioners shall consider that such evidence 
does not fully and truly disclose all such particulars as are 
necessary, or if no such declaration shall be made, or if the 
lord shall refuse, or decline, or fail to give such information 
and evidence as the Commissioners shall deem proper, and 
if the Commissioners shall consider that the title is not satis- 
factory, or that the incumbrancers should be protected ; 

[How the Consideration is to be paid^ — then if they think the 
justice of the case requires it, they may direct that the en- 
franchisement consideration shall be invested as is provided 
for in s. 39. 

fVhen Lord enforces Enfranchisement what Title is to be 
produced. — By s. 23. it is provided that in all cases in which 
the lord shall apply to the Commissioners to effect an 
enfranchisement, the tenant may require that the Com- 
missioners shall satisfy themselves, in such way and by such 
evidence as they shall see fit, of the title of such lord. 

Why this Precaution is necessary. — This provision is 
necessary to prevent a lord, apparently lawfully entitled to a 

R 2 
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manor, receiving inaproperly the enfranchisement considera- 
tion from the tenant. 

Identity of Lands how to be ascertained, — Where the 
identity of any lands described as to quantity in the court 
books cannot be ascertained to the satisfaction of the valuers, 
such lands shall be taken at the quantities mentioned in the 
court books ; and where these quantities are not specified in 
the court rolls, the same shall be taken at such quantities as 
such valuers may determine, (s. 24.) 

Commissioners may define Boundaries, — Another important 
power given to the Commissioners is to define boundaries : 
when any doubt or difference of opinion as to the identity of 
lands exists, the lord or tenant may apply to the Com- 
missioners to define the boundaries for the purpose of en," 
franchisement, (s. 24.) 

{This limitation of the power as given in italics is im* 
portant] 

Expenses as to Boundaries. — The expenses of the identi- 
fication are to be borne by the party making the application, 
(s. 24.) 

How the Identification of Boundaries is to be made, — The 
Commissioners are to proceed, in such manner as they shall 
see fit, to ascertain, identify, and define the boundaries ; and 
such identification and definition so made by the Com- 
missioners shall be final and conclusive on all parties for the 
purpose of the enfranchisement, (s. 24.) 

IX. Purchase of Copyhold by Lord. 

Special Case under the Act, — Two sections of the Act are 
devoted to a special case which may arise, and for which it 
was thought proper to provide. 

Possible Case of great Annoyance to the Lord, — It may 
happen that copyhold lands are so situated that when enfran- 
chised a very considerable annoyance might be given to the 
lord. A number of small houses might be built dose to a 
mansion, house, or park, or other dealings might take place 
with the land, so as to amount to a practical nuisance. 

If hen Enfranchisement would thus affect the Lord, he may 
purchase the Copyhold. — In a case of this nature, if it can be 
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shown to the satisfaction of the Commissioners when an en- 
franchisement is proposed by any tenant^ that any change in 
the condition of the land to be enfranchised^ which^ but for 
this Act, might have been prevented by the nature of the 
tenure, will prejudicially affect in enjoyment or value the 
mansion, house, park, gardens, or pleasure grounds of the lord, 
he may offer to purchase the tenant's interest in the land, and 
unless the tenant accept such offer the land shall remain un- 
enfranchised, (s. 25.) 

This is the principle of the clause ; for some of the details it 
should be itself carefully consulted. 

In the event of such a Purchase he may charge the Purchase^ 
money and Expenses on the Land. — In the event of a purchase 
by the lord of this nature, if he has only a limited interest in 
the manor, he may charge the purchase-money and the ex- 
penses of the transaction on the manor, (s. 26.) 

Interest due under the Act recoverable, — If any interest in 
respect of any sum of money under the Act is in arrear for 
thirty days, it may be levied in the same manner as rent in 
arrear. (s. 29.) 

X. Expenses of Pbogeedings under Act. 

Expenses of Proceedings under Act — We now come to the 
important provisions of the Act with respect to the expense of 
proceedings under it. 

These are to he borne hy the Party applying for the En- 
franchisement. — The expenses of the proceedings, " and all 
expenses which in the judgment of the Commissioners may be 
incidental thereto, either for the proof of title, the production 
of documents, expenses of witnesses, or otherwise," shall be 
borne by the party, whether lord or tenant, who shall have 

required the enfranchisement. The Certificate of the Com^ 

missioners necessary. — But the certificate of the Commissioners 
is necessary before any costs or expenses can be recovered ; 
and any differences which may arise as to this shall be settled 
by the Commissioners, whose certificate shall be final, (s. 30.) 

When Lord has a Limited Interest^ or is a Corporation, how 
Expenses are to be paid. — When a lord compelling an enfran- 
chisement shall be an ecclesiastical corporation, or a corporation 

E 3 
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sole, not haying an absolute power of sale, or shall have only 
a limited interest in the manor, or be a trustee thereof, the ex- 
penses of the proceedings for effecting the enfranchisement, and 
all expenses which in the judgment of the Commissioners may 
be incidental thereto, whether for the proof of title, the produc- 
tion of documents, expenses of witnesses or otherwise (^' the 
amount thereof being subject to the certificate of the Com- 
missioners), shall be paid out of the first monies to be received 
for any enfranchisement to be effected under the Act, when 
the consideration shall be a gross sum of money ; and when 
the consideration shall not be a gross sum of money, then the 
expenses shall be charged with interest not exceeding 4/. per 
cent, on the manor or other lands settled or held therewith, 
in such manner as to the Commissioners may seem fit (s. 31.) 

When Tenmit has only a Limited Interest^ how Expenses may 
be charged. — When the tenant compelling the enfrandiisement 
shall have only a limited interest in the lands enfranchised, or 
be a trustee thereof, he may chaige the above-mentioned 
expenses, certified as aforesaid, on the lands enfranchised, and 
such expense, and also the consideration money for the enfran^ 
chisement^ by a simple entry on the court rolls of the manor. 
(8. 32.) 

The Enfranchisement Consideration is to have priority over the 
Charge for Expenses. — The gross sum or rent-charge being 
the consideration for the enfranchisement is to have priority 
over any sum charged (by the tenant) for the expenses, (s. 32.) 

XL Effect op Award ob Deed. 

Effect of Confirmation of Award or Execution of the Deed 
by Commissioners. — When once an award under the recited 
Acts or this Act is confirmed under the hands and seal of the 
Commissioners, or an enfranchisement deed is executed, this 
shall be conclusive evidence that all the directions in relation 
to the enfranchisement have been obeyed and performed, and 
no such award, deed, or instrument shall be impeached by 
reason of any omission, mistake, or informality, or on account of 
any want of any notices or cons^ts required, or in any pre- 
vious proceedings in the matter of such enfranchisements, 
(s. 33.) 
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Peculiar Cuttome as to Descent, ^e. to cease after Enfranr 
chisemenL — After any enfranchisement the lands enfran- 
chised shall cease to be subject to the customs of Borough- 
English or Gravelkind, or any other customary modes of 
descent, or to any custom relating to dower, or freechurch, or 
cartesy, or to any other custom whatsoever. But this shall 
not apply to the case of any person who shall have been 
married before such enfranchisement shall have been com- 
pleted, or affect the custom of Gavelkind in £ent. (s. 34.) 

Power to suspend an Enfranchisement. — It may happen 
that an enfranchisement would work especial hardship and 
injustice. This may arise from the peculiar custom of the 
manor, or from other circumstances more especially connected 
with the claims of the lord for the prospective improvement 
of the land. In such cases the Commissioners are authorised 
to suspend the enfranchisement, and liiey are to state their 
reasons for the suspension in their next annual Report 
(s. 35.), as to which see 4 & 5 Vict. c. 35. s. 3. 

XII. Sale of and otheb Matters as to Rent-Charge. 

Rent-Charge may be sold, — When the person entitled to 
the receipt of the rent-charge shall be entitled thereto for a 
limited interest, or shall be a corporation not authorised to 
make an absolute sale otherwise than under the provisions of 
this Act, such person may, with the consent of the Commis- 
sioners, sell and transfer such rent-charge, (s. 36.) 

Amount of Consideration to he certified by the Commissioners. 
— And in such case the Commissioners are to certify the 
amount of the consideration money for the redemption. 
(8.37.) 

Payment or Tender of the Sum certified to he sufficient. — 
When the person entitled to the rent-charge is absolutely 
entitled thereto, a payment or tender to the person so entitled 
of the sum so certified shall be deemed a due payment, (s. 
38.) When the person so entitled is under disability, the 
consideration is to be pwd into the Court of Chancery, or at 
the option of the person so entitled to trustees, as is specified 
in 8. 39. 

New Feature in the Clause. —-The new feature of thi^ 

A 4 
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clause is that tbe consideration money, whatever may be its 
amount, may be paid to trustees to be nominated, if necessary, 
by the Commissioners. 

Practice under former Acts found beneficial. — This prac- 
tice has been abeady adopted to a considerable extent under 
the previous Acts, and thus, if the parties desire it, the neces- 
sity of a resort to the Court of Chancery is superseded. 

When the Consideration does not exceed 201. — When the 
consideration money shall not exceed 20/. for the redemption 
or sale of all the rent-charge in any one manor, the same may 
be paid, if the Commissioners shall so direct, to the person en- 
titled to the rent-charge for the time being, (s. 40,) Another 
important alteration is made by this Act with respect to the 
consideration, as well for commutations as for enfranchise- 
ments. By previous Acts Rent-- Charge must have been a com 

Bent' Charge. — By the previous Acts if the consideration 
took the form of a rent-charge, it must have been a rent- 
charge variable according to the price of corn. Rent- 
Charge may now be a Money Rent- Charge. — This is altered * 
by s. 41. of this Act, it being enacted that the rent-charge 
may be, at the option of the parties or at the discretion of the 
Commissioners, as the case may require, fixed in money or 
be made so variable. 

Tenants may deduct enfranchisement rent-charges or in- 
terest payable to their landlord, (s. 42.) 

XIII. Miscellaneous Points. 

Surrenderee by way of Mortgage. — A surrenderee by way of 
mortgage in possession shall be deemed a tenant within the 
meaning of the Act, and may compel an enfranchisement and 
redeem a rent-charge, (s. 43.) 

When the enfranchised Land is under Lease. — When the 
land enfranchised was subject to any subsisting lease, the 

* This U in conformity with the following recommendation of the Com- 
missioners in their tenth Report : — " We have in a former Report directed 
attention to the existence of a very general disinclination to eflect arrangements 
by variable corn rent-charges, believing that the substitution of a fixed money 
rent-charge in lieu thereof would greatly facilitate the progress of the Acte.^' 
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freehold into which the estate is so converted shall be the 
reversion immediately expectant on such lease, and the rents 
payable on such lease shall be incident to the reversion. 
(s. 44.) 

Riffht of Copyholder as to Common to be continued. — No- 
thing in the Act is to operate to deprive any tenant of any 
commonable right, but such right is to attach to the enfran* 
chised lands, notwithstanding the same shall have become 
freehold, (s. 45.) This appears to be the meaning of this 
clause, but some slight ambiguity arises from the expression 
"such lands." ^ 

JVhat Rights are unaffected by the Act — No enfranchise- 
ment under this Act is to affect, except as therein is men- 
tioned, the rights of any person in the lands enfranchised 
under any will or settlement; but the right of any such 
person shall continue to attach as if the freehold had been 
comprised in and had been devised or conveyed by the will 
or settlement under which any such person shall claim, (s.46.) 

Where Consideration is paid to Lord with a bad Title, — 
If any enfranchisement consideration money shall be paid 
to any lord whose title shall prove to be bad or insuflScient, 
the rightful owner of the manor shall be entitled to recover 
against such lord or his representatives the amount of such 
consideration money, and interest at the rate of 61. per cent. 

from the time of the title proving to be bad. Where 

Tenant having paid Consideration is evicted. — And if any 
tenant shall, after payment of any enfranchisement-money 
be evicted from the land enfranchised, such tenant shall be 
entitled to the repayment of such consideration money against 
the lands enfranchised, and the amount shall be a charge on 
the lands enfranchised, with interest at 4Z. per cent, from the 
time of such eviction, (s. 47.) 

To what Extent Rights remain unaffected by the Act. — No 
enfranchisement is to extend to or affect estate or rights of 
any lord or tenant in or to 

Any mines, minerals, limestone, clay, stone, gravel pits or 
quarries within or under the lands enfranchised, or within or 
under any other lands ; 

^ This is similar to the provisions of the Act 4 & 5 Vict, c S5. s. 81. 
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Or any rights of entry, rights of way and search, or other 
easements, of any lord or tenant in, upon, or under any 
lands, or any powers which in respect of property in the soil 
might but for such enfranchisement have been exercised for 
the purpose of enabling the lord or tenant to search for any 
mines or remove or carry away any minerals ; 

Or the rights, franchises, royalties, or privileges of any lord 
in respect of any fairs, markets, rights of chase or warren, 
piscaries, or other rights of hunting, shooting, fowling ; 

Unless with the express consent in writing of the lord or 
tenant (s. 48.) 

Nothing in the Act shall be held or construed to extend to 
any copyhold lands held for a life or lives, or for years, where 
the tenant thereof hath not a right of renewal, (s. 48.) 

Copies of Instruments to be Evidence. — Copies of and ex* 
tracts from any award under this Act registered at the office 
of the Commissioners purporting to be sealed or stamped 
with the seal of the Commissioners, shall be evidence, (s. 49.) 

Exemption from Stamp Duty. — Agreements, valuations, 
schedules, awards, or powers of attorney under the Act, are 
exempt fnmi stamp duty. (s. 50.) 

Penalty for obstructing Commissioners^ §*c. — By s. 51. a 
penalty of 51. is fixed for obstructing any Commissioner, 
Assbtant Commissioner, valuer, or umpire, acting under the 
Copyhold Acts. 

Interpretation Clause. -^Th^ interpretation clause is an 
important one, and requires our notice. The word ** Lands" 
is not only to extend to all corporeal and incorporeal heredita* 
ments subject to any manorial rights, but to any undivided 

part or share therein. Tenastt in Common. — This extends 

the operation of the Act to a joint tenant or tenant in com- 
mon, who may thus, it would seem, compel the enfranchise* 
ment of his undivided share, (s. 52.) 

Power to districtise Mcoiors. — The word "Manor" shall 
extend to such portion of a manor as the Commissioners shall 
by order in writmg direct to be conddered as a manor for 
the purpose of effecting an enfranchisement under this Act 

Ecclesiastical Lords and Corporations. — HYi^ word 

" Lord" shaU extend to and include the lord or lords of any 
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manor whether seised in right of the church or otherwise, 
and lords farmers holding under them, and any body politic, 

corporate, or collegiate. Lords having Powers of Sale. — 

And all lords seised of any manor, whether they hare or have 
not an absolute power of selling or disposing of the same. 

Steward. — The word " Steward" shall extend to an indi- 
vidual or deputy steward or clerk acting as such for the time 
being, (s. 52.) 

Construction of previous Acts with reference to this Act. — 
Hie fifty-third section of this Act is of great importance with 
reference to the preceding Copyhold Acts. 

It enacts that this Act shall be taken and construed as part 
of the first recited Act (4 & 5 Vict, c 35.), and the Acts 
amending and explaining the same (6 & 7 Yict. c 23. and 
7 & 8 Vict, c 55.) ; and all enactments therein contained as 
to enfranchisements efiected under the provisions thereof, 
shall be deemed and taken to apply to enfranchisements 
under this Act, and to the rights of all parties thereto, as if 
such enactments were here agun repeated, except so far as is 
hereinbefore otherwise provided S<x. 

And all enfranchisements which may have taken place 
under Buch Acts, or any of them, and all matters and things 
inddent thereto, shall be of the same force, validity, and 
efiect as if the provisions of this Act had been contained in 
the first recited Act. 

The last clause of this section is very important, parti- 
cularly as applicable to ss. 33. and 52. of this Act. 

Mortgagee in Possession. — The Act will extend to an 
admission upon or under a mortgage where the mortgagee is 
in possession f or in the receipt of the rents and profits, but 
not otherwise, (ss. 1. and 43.) 

Enfranchisement of Lands from Heriots. — Besides pro- 
viding for the enfranchisement of copyholds, this Act also 
enables parties to enfranchise freehold lands from heriots. It 
is provided by s. 27. that at any time after any such heriot 
shall be due or payable on or after the Ist of July, 1853, the 
lord or tenant may require and compel the extinguishment of 
all such claims to heriots and the enfranchisement of the lands 
subject thereto in the same way as if such lands were oopy- 
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bold, and the same proceedings shall thereupon be had as are 
mentioned in the Act with reference to the enfranchisement 
of copyhold lands, or as near thereto as the nature of the case 
will admit. 



Chapteb hi. 

Terms for Enfranchisement and Forms. 

Having now given the provisions as well of the Copyhold 
Act, 1841, as the Copyhold Act, 1852, it may be useful to 
add one or two other points which will occur in enfranchise- 
ment ; and first as to the terms on which Enfranchisements 
are to be effected. These must depend on the particular cir- 
cumstances of the case; but the following document has been 
issued by the Commissioners, and may serve as some guide to 
parties effecting Enfranchisements. 

COPYHOLD COMMISSION. 

Terms for Enfranchisements} 

The experience of the Copyhold Commissioners enables them now 
to state that Enfranchisements are very usually made on some- 
thing like the following terms : The Commissioners are aware that 
the terms stated may not accurately apply to any given case, but 
still, they have been found to be of service to parties desirous of 
carrying the Acts into execution. . Such parties have of course 
the power of adjusting them to the particular circumstances of 
their own dealings. 

TWENTY FIVE YEARS* PURCHASE FOR QUIT RENTS. 



COPYHOLDS or INHERITANCE {Fines Certain). 
One Year's Value. 



COPYHOLDS OF INHERITANCE {Fines Arbitrary}, 
Four to Six Years' Value. 



COPYHOLDS FOR THREE LIVES. — Six Years' Value. 
COPYHOLDS FOR SIX LIVES. — Four Years' Value. 

> These terms as to copyholds for lives are based less on the actual Experience 
of the Commissioners, than on examination of the records of transactions in the 
redemption of land tax. It is obvious that the different ages of existing lives 
must vary the terms of such bargains. 
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HBBIOTS. 

Two Heriots and a half on the Average of the three last Heriots. 



The Commissioners are of opinion, that the Compensation to 
Steward ought in no instance to exceed one set of Fees, which is 
to pay all charges for the Instruments necessary to complete the 
Enfranchisement. 

Next, as to the form of Enfranchisement Deed. In the 
schedule to the Copyhold Act, 1852, a form of Deed is given 
which, no doubt, will be the one usually adopted when the 
circumstances of the case at all permit it. This form is aa 
follows, and we have already called attention to the clauses in 
the Act relating to it {ante, pp. 239. and 246.). 

SCHEDULE. 

No. I. 
FoBM OF Deed of Enfranchisement. 

This Indenture, made the Day of in the Year 

between A.B., Lord of the Manor of of the 

One Part, and CD. of in the County of a 

Tenant of the said Manor, of the other Part : Whereas on or about 
the Day of the said [ Tenant'] was admitted 

Tenant to the Lands Parcel of the said Manor described in the 
Schedule hereto, upon an absolute Surrender passed to his Use by 
[or by virtue of a Bargain and Sale from 
[or by virtue of the Will of 
or as Customary Heir of as the Com may he\ : 

Now this indenture witnesseth, That in consideration of the Sum 
of Pounds Sterling by the said [ Tenant] to the said [Lord] 

now paid, the Receipt of which the said [Lord] hereby acknow- 
ledges [or in consideration of the Rentcharge to be reserved, as the 
Case may be] he the said [Lord], in exercise of any Power given 
him by the said Copyhold Acts, or any other Power whatsoever, 
and with the Consent of the Copyhold Commissioners, hereby 
enfranchise? and releases unto the said [ Tenant], his Heirs and 
Assigns, all the Lands to which the said [ Tenant] was so admitted 
as herein-before recited, and which are described in the Schedule 
hereto, together with their Appurtenances, To hold the said Lands 
(subject to the [here state the gross Sum of Money or Rentcharge] 
secured to the said by the Certificate of the Copy- 

hold Commissioners, as the Case may require^ unto the said 
[ Tenant], his Heirs and Assigns [here state any Uses which may 
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be required,"] as Freehold, henoefortb and for ever, discharged by 
these Presents from all Fines, Heriots, Reliefs, Qtdtrents, and all 
other Incidents whatsoever of Copyhold or Customary Tenure: 
Provided always, that nothing in this Deed contained shall preju- 
dice or affect the Rights or Remedies of the said [^Lord] in respect 
of any Lands held of the said Manor, other than those comprised 
in the Schedule hereto, nor any of the Rights reserved by the 
Copyhold Act, 1852, Section Forty-eight. In witness, 4*^. 

The Scheditlb. 

This form will equally apply to Enfranchisements under 
the previous Acts as to Enfranchisements under the Copyhold 
Act, 1862. 

Under the latter Act, certificates of charge are to be signed 
and sealed by the Commissioners, and are to be transferable 
by endorsement. We have already alluded to the clauses 
which relate to these certificates (ante, p. 240.). 

Forms are given of these certificates and endorsements in 
the Schedule to the Act. 

No. 11. 
Certificate of Charge affecting Lands comprised in an Enfran- 
chisement in the Manor of 

's Enfranchisement. 
We the 

Copyhold Commissioners^ do hereby certify, That the [Aere state the 
gross Sum of Money , or the annual Rentcharge, which is the Con- 
sideration for the Enfranchisement, as the case may be] has been 
awarded on account of the Enfranchisement of the Lands described 
in the Schedule hereto, and we hereby charge the same Lands 
with the Payment of the \here state the gross Sum of Money, or 
annual Rentcharge, as the Case may be ; and, if a gross Sum of 
Money, add, with Interest thereon at the Rate of 
Founds per Centum per Annum] [Aerc insert the Terms of Pay • 
ment of the Principal and Interest (if any), and the Place (if any) 
agreed on for Payment thereof] ; and we certify, that the whole 
Principal Money charged on the said Lands under Certificates of 
Charge amounts to the Sum of Pounds, and that the said 

Lands were enfranchised subject to [mention any gross Sums or 
annual Rentcharges (other than Tithe Rentcharges) subject to which 
the Lands were enfranchised]. In witness whereof we the said 
and have hereunto 

set our Hands and the Seal of the said Commissioners, this 
Day of in the Year of our Lord 185 . 
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The Schedule. 



KF. 
G.H. 



\_Seal of the said Commissioners.'] 
[Here may follow Receipts for Principal and Interest respectively,] 

No. m. 

FoBM OF Enbobsehent of Transfer of Certificate. 

I A.B. of hereby transfer the within-written Certificate 

to CD. of Dated this Day of 

18 . 

A.B. 

But when six tenants join in an enfranchisement, a sche- 
dule may be adopted, the effect of which has already been 
stated, antiy p. 227. The other forms may be procured on 
application at the office of the Commissioners ; but it may be 
useful here to give a form of this schedule.^ See p. 256. 



' The following opinion of the Attorney and Solicitor- General has been taken 
on the construction of the Copyhold Acts : — 



1. Whether any provision, and 
which of the 15 & 16 Vict c. 
51., and more especially the 
8th section, came into opera- 
tion on the Royal Assent being 
given; and more especially 
whether the operation of that 
section is confined to enfran- 
chisement effected after the 
1st July, 1853. 

2. Whether the powers of effect- 
ing enfranchisements under 
the 4 & 5 Vict c. 35., in 
manors held by ecclesiastical 
corporations are virtually re- 
pealed or affected, and if so, to 
what extent, by the Act 14 & 
15 Vict. c. 104. 

3* Whether those powers, if vir- 
tually repealed by that Act, 
are restored or aff'ected by sta- 
tute 15 & 16 Vict c. 51. 

4. Whether the Act 4 & 5 Vict 
c. 35., authorised enfranchise- 
ments in manors of which ec- 
clesiastical persons are lords, 
and whether enfranchisements 
of this nature may be confirm- 
ed by the Copyhold Commis- 
sioners. 



. We are of opinion that all the provisions 
of the 15 & 16 Vict c. 51. came into opera- 
tion on the day of the Royal Assent having 
been given to the Act, with the exception 
of such as are postponed in express terms, 
or by necessary implication, until the 1st 
July, 1853. The 8th section applies only 
to compulsory enfranchisements under the 
lstsecti<Hi. 

. We think that the 14 & 15 Vict c. 104. 
is cumulative, and does not repeal or im- 
pair the power of effecting enfranchise- 
ments under the 4 & 5 Vict, c 35. 



3. This question does not arise. 



. We are of opinion that the 4 & 5 Vict. c. 
35., did authorise enfranchisements in 
manors of which ecclesiastical corporations 
or persons were lords, and consequently 
that in such cases the assent of the Copy- 
hold Commissioners was sufficient. This 
is so now by the express terms of the last 
Acty but we think it was so before. 

(Signed) Fred. Thsstgxr. 
FiTZROT Kelly. 
Temple, 24th July, 1852. 
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15 & 16 Vict cap, 51. 

An A>ct to extend the Provisions of the Acts for the Com- 
mutation of Manorial Kights, and for the gradual Enfran- 
chisement of Lands of Copyhold and Customary Tenure. 
[30th J««« 1852,] 

[The importance of this Act, present and future, induces 
lis to print it nearly verbatim.] 

" Whebeas an Act was passed in the Session of Parliament holden 
in the fourth and fi^th years of the reign of her present Majesty 
Queen Victoria, intituled * An Act for the Commutation of certain 
Manorial Rights in respect of Lands of Copyhold and Customary 
Tenure, and in respect of other Lands subject to such Rights, and 
for facilitating the Enfranchisement of such Lands, and for the 
Improvement of such Tenure:' and whereas the said Act was 
amended and explained by an Act passed in the Session of Parlia- 
ment holden in the sixth and seventh years of the reign of her 
present Majesty, and by an Act passed in the Session of Parlia- 
ment holden in the seventh and eighth years of the reign of her 
present Majesty : and whereas it is expedient to extend the provi- 
sions of the said Acts in manner herein-after provided : May it 
therefore please your Majesty that it may be enacted ; and be it 
enacted by the Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and Com- 
mons, in this present Parliament assembled, and by the authority 
of the same, as follows : — 

'* L For effecting Enfranchisement after next Admittance, — 
At any time after the next admittance to any lands which shall 
take place on or after the 1st July, 1853, in consequence of any 
surrender, bargain or sale, or assurance thereof (except upon or 
under a mortgage in cases where the mortgagee is not in posses- 
sion)^ or in consequence of any descent, gift, or devise, and whether 
such surrender, bargain or sale, or assurance shall have been made, 
passed, or executed, or such descent shall happen, or such gift or 
devise shall take effect before or after that day, it shall be lawful 
for the tenant sq admitted or for the lord to require and compel 
enfranchisement in manner herein-after mentioned of the lands to 
which there shall have been such admittance as aforesaid ; pro- 
vided that no such tenant shall be entitled to require such enfran- 
chisement until after payment or tender of the fine or fines and of 
the fees consequent on such admittance : provided also, that if 

VOL. XVI. S 
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from any cause such enfranchisement shall not take place until 
some event shall have happened which may require a second or 
any subsequent admittance, such second or subsequent admittance 
shall be made, with all the rights incident thereto, as if this Act 
had not passed ; and it shall be competent for the lord or tenant 
to require and compel enfranchisement upon or after such second 
or subsequjent admittance in the manner hereby provided for en- 
franchisement upon the next admittance. 

" II, Mode of effecting Enfranchisements. — In every case 
where, under the powers of this Act, any lord or tenant shall be- 
come entitled to require and shall require the enfranchisement of 
any copyhold lands, he shall give notice in writing, the lord to the 
tenant, or the tenant to the lord, as the case may be, of his desire 
that such lands should be enfranchised, and the consideration to be 
paid to the lord for such enfranchisement shall, unless the parties 
agree about the same, be ascertained under the direction of the 
copyhold Commissioners, upon application to them in writing in 
manner following, viz. by two valuers, one to be appointed by the 
lord, and the other by the tenant ; and such two valuers, before 
they proceed, shall appoint an umpire, to whom any points in dis- 
pute between them shall be referred ; and in case the valuers or 
umpire, as the case may be, shall not make their or his decision, 
and deliver the particulars thereof in writing to the lord and 
tenant, or the solicitor or agent of such lord and tenant, within 
forty-two days after the appointment of such valuers, or after the 
matter shall have been referred to such umpire, as the case may 
be, then the Commissioners shall act as umpire in fixing the con- 
sideration to be paid or rendered to the lord; and in any case 
where either party shall neglect or refuse for twenty-eight days 
after being called on so to do to appoint his valuer, the Commis- 
sioners shall appoint a valuer for him as soon as may be after the 
expiration of such twenty-eight days ; and in any case where any 
valuers appointed under this Act, either originally or in the place 
of any other valuer, shall for the space of one week after their 
appointment be unable to agree in the appointment of such urn- 
pire, the Commissioners shall appoint such umpire; and such 
umpire shall give in his award in manner and within the time 
aforesaid, and if he shall neglect or refuse or on any account fail to 
do so, the Commissioners shall act as such umpire as aforesaid : 
provided always, that it shall be lawful for the lord and tenant to 
appoint one and the same person as valuer, and in such case the 
valuations, acts, and award of such single valuer shall have the 
same effect as the valuations, acts, and award of the valuers or 
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umpire under, the provisioii herein contained: Provided also, that 
it shall be lawful for the said Commisaionera, on application to 
them in writing by such lord or tenant, or such umpire as afore- 
said, if the said Commissioners shall see fit^ to extend the time 
iTv^ithin which a valuer may be appointed, or any decision or award 
under this Act may be given. 

^' HL Appointment of Valuer not to be revoked without mutual 
Consentj except that Commissioners may remove for Misconduct^ 
Sfc, — rXhe appointment of a valuer by the lord or the tenant shall 
not be afterwards revoked, except by the mutual consent of the 
lord and tenant : Provided always, that it shall be lawful for the 
Ck>mmissioner8 at any time, on complaint of either party, to remove 
any valuer or lunpire for misconduct, or for refusal or omission to 
act. 

" IV. In case of Deaths S^c. of Valuers^ others to he appointed — 
Upon the death, incapacity, or refusal to act, or removal, from 
time to time, of any valuer, another valuer shall, by a time to be 
fixed for such purpose by the Commissioners, in the manner and 
by the means aforesaid, be appointed in his stead; and in case 
such death, incapacity, or refusal to act, or removal, shall be of a 
valuer who may have been chosen by the lord and tenant, then the 
lord and the tenant may in manner herein*before directed or autho- 
rized as regards them respectively substitute one other person as 
valuer, or the lord may nominate one valuer on his behalf, and the 
tenant another on his behalf; and in any such case where either 
party shall neglect or refuse for twenty-eight days after being 
called on so to do to appoint his valuer, the Commissioners shall 
appoint a valuer for him as soon as may after be the expiration 
of such twenty-eight days ; and after every or any substitution the 
new valuer or valuers for the time being may adopt and act upon 
any valuations and other matters or proceedings which shall have 
been completed or agreed upon by the valuer or valuers previously 
acting. 

" V. Commissioners^ Sfc. may call for and enforce production of 
Boohs and Documents, — The Commissioners, assistant Commis- 
sioners, and valuers may, by summons under the seal of the Com* 
missionets, call for the production for any of the purposes of this 
•Act, at such time and place as the Commissioners shall appoint, o£ 
any court rolls or copies of court roll in the possession or power 
of any lord or tenant, or of the steward of any manor, and may by 
summons under such seal summon and examine any lord or 
tenant, or other person, on oath, and administer the oath necessary 
for that purpose ; and every person who shall have been summoned, 
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and to whom a reasonable sum shall have been piud or tendered 
for his expenses, and who shall without lawful excuse neglect or 
refuse to attend or to produce any such documents so called for as 
aforesaid, shall, being convicted thereof before any two justices of 
the peace for the county wherein such proceedings were held, 
forfeit the sum of five pounds ; and any person who shall wilfully 
give false evidence in any proceeding under this Act shall be 
guilty of peijury : Provided always, that no lord or tenant so sum- 
moned shall be bound to answer any questions as to his title. 

" VL Power of Entry for purposes of Act — It shall be lawful 
for the Commissioners, assistant Commissioners, and valuers, and 
their agents or servants respectively, upon giving reasonable 
notice to the occupier, to enter upon any of the lands and heredi- 
taments proposed to be dealt with under the provisions of this 
Act, and to make all necessary admeasurements, plans, and valua- 
tions of the same, without being subject to any action, obstruction, 
or hindrance, making compensation for all injury, if any, occa- 
sioned thereby. 

" VII. Valuers how to proceed, — The valuers shall determine 
the value of the manorial rights and incidents of tenure from 
which the lands proposed to be dealt with are to be enfran- 
chised, and shall determine the compensation to be received by the 
lord for such enfranchisement in manner herein-after mentioned ; 
that is to say, where such enfranchisement shall have been 
effected at the instance of the tenant, the compensation shall be a 
gross sum of money to be paid at the time of the completion of 
the enfranchisement, or in cases where the compensation exceeds 
twenty pounds, the same, if the said Commissioners shall so direct, 
and if all persons (if any) who shall have any mortgage, charge, 
or incumbrance affecting the lands enfranchised, and which shall 
have been in existence at the time of the passing of this Act, shall 
consent thereto, may remain as a first charge, under the provisions 
of this Act, on the lands enfranchised, until the expiration of such 
time from the day of such completion as the said Commissioners 
shall appoint, but not exceeding in any case ten years ; and 
interest at the rate of four pounds per centum per annum shall be 
payable thereon, or on such part thereof as shall from time to time 
remain unpaid, from the time of such completion as aforesaid half- 
yearly until full payment thereof; and where such enfranchise- 
ment shall have been effected at the instance of the lord, the com- 
pensation shall be an annual rentcharge to be issuing out of the 
lands enfranchised: Provided always, that the parties to any 
enfranchisement under this Act may in any case, with the sanction 
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o£ the Commissioners, agree that the compensation shall he either 
a gross sum of money to be paid or charged as aforesaid, or a 
yearlj rentcharge, or a conveyance of land to be settled to the 
same nses as the manor of which the enfranchised lands are holden 
is settled, as provided in the said recited Acts with respect to en- 
fiunchisement effected by virtue thereof; and in every case the 
▼alaers shall frame an award, showing the amount, nature, and 
particulars of the compensation which shall be in full satbfaction 
of all manorial rights whatsoever, save as herein-after mentioned. 

** YIII. Questians of Law or Fact may be referred to the Com* 
missionere, i-— Appeal to be had on Matter of Law on a ease 
stated, — 44*^ Vict e, 35. s. 40. — In case any objection shall be 
made or question shall arise upon or prior to any admittance or in 
the course of such valuations, in relation to any alleged custom, or 
the evidence thereof, or any matter of law or fact material to such 
▼alnation or arising on any enfranchisement, the same shall, on the 
request in writing and at the option of any one of the parties on 
either side of the matter in difference, be referred to the Commis- 
sioners or assistant Commissioners, who shall inquire into and 
ascertain the same ; and the decision of such Commissioners or 
assistant Commissioners shall be final : Provided nevertheless, that 
where any one of the said party or parties dissatisfied with any 
decision of such Commissioners or assistant Commissioners on any 
matter of law shall be desirous to appeal, then the like proceedings 
may and shall be had for obtaining the decision of one of the 
superior courts of law at Westminster thereon, and such decision 
shall be binding in like manner as is provided by the said act of 
the session of the fourth and fifth years of her Majesty, chapter 
thirty-five, where a person is dissatisfied with a decision of such 
Commissioners or an assistant Commissioner which involves a 
point of law only, and the parties in difference are agreed upon 
the facts relating thereto : Provided always, that no such proceed-* 
ings as aforesaid shall be had unless a request to the Commissioners 
to direct a case to be stated as in the said Act mentioned be made 
within twenty-eight dayd after the decision in respect of which the 
appeal is desired. 

*^ IX. Award to be confirmed by the Commissioners. — • After 
all such objections (if made) shall have been heard and deter- 
mined, then the Commissioners shall, if they shall see fit, and after 
such investigation by themselves or by an assistant Commissioner 
as may seem to them necessary, confirm such award under their 
hands and seal as aforesaid, and such award so confirmed shall be 
forthwith registered at the office of the Commissioners, and a copy 
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thereof shall be entered on the Court Rolls of the Manor to which 
the same shall relate, bat the same, whether so entered or not, 
shall, after registration at the office of the said Commissioners, be 
Talid. 

" X. Charge under Act to be a First Charge. — Any charge 
under this Act shall be a first charge on such lands, and shall have 
priority over all mortgages, charges, and incumbrances what- 
soever affecting such lands (except tithe commutation rentcharges, 
and any charges or rentcharges which may have been or shall be 
charged upon the same lands for the drainage thereof by virtue of 
any of the statutes in that behalf), notwithstanding the actual 
priority in point of date or anterior title of such mortgages, 
charges, and incumbrances : Provided always, that, notwithstand- 
ing any such charge, any monies already invested or any monies 
previously secured or charged thereon may be continued on the 
security of the same, notwithstanding the imposition of the said 
charge under this Act : Provided also, that no such charge shall 
have priority over any mortgage, charge, or incumbrance which 
at the time of the passing of this Act may affect the lands enfiran- 
chised, without the consent of the persons entitled to such mort^ 
gage, charge, or incumbrance. 

" XL Enfranchisements to be according to Form in Scheduie, 
— Any enfranchisement of lands under this Act or the said recited 
Acts shall be by deed according to the form in the first schedule 
to this Act annexed, or as near thereto as the circumstances of 
the case will admit, or by deed in any other form which the 
parties, with the consent of the Commissioners, may think fit> and 
which deed the lord shall be bound to execute within twenty-eight 
days after the same shall be approved by the Commissioners on 
the same being tendered to him for that purpose ; and all enfran- 
chisements so made shall take effect from the time of the execution 
of such deed by the lord, but not before, and shall be effectual to 
vest the land thereby conveyed in the tenant or other person to 
whom the lands shall be conveyed, free from any estates, rights, 
titles to dower and free bench, interests, incumbrances, claims, or 
demands affecting the manor of which the same lands are holden : 
Provided always, that in the meantime and until such enfranchise- 
ment shall so take effect all the rights, remedies, powers, privi- 
leges, and conditions of and affecting the lord and tenant respec- 
tively in regard to such lands, with all the incidents of tenure, 
shall remain and continue unaffected. 

*' XII. Form of Charge — Every charge under this Act shall be 
made by a certificate under the hands and seal of the Commisedon* 
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^rs, to be called a certificate of charge ; and such certificate shall 
specify the whole amount of principal money to be charged on the 
lands, enfranchised under the powers of this Act, subject to which 
the land is enfranchised, and may specify any place, to be agreed 
upon between the parties, as the place of payment of the principal 
money and interest charged by such certificate ; and, if the parties 
to agree, or the said Commissioners shall so direct as aforesaid, 
Such certificate may provide that such principal money, or any 
part or parts thereof, shall continue upon the security of suph cer- 
tificate for any term or terms of years, period or periods, in such 
certificate mentioned, not exceeding ten years, and the lands 
chained thereby may be described by reference to the enfranchise-' 
menf thereof under the said Acts, or otherwise, as the Com- 
missioners may think fit; and such certificate may be in the form 
set forth in the schedule to this Act, or in such other form as the 
parties, with the consent of the Commissioners, may think proper, 
and shall be entered on the court rolls of the manor. 

** XTTL Certificates to be transferable by Endorsement. ^^\xiAi, 
certificate, and the charge thereby made, shall be transferable by 
endorsement of such certificate, and such endorsement may be in 
the form set forth in the schedule to this Act, or to the like 
efiect. 

*' XIY. Stamp on Certificates. — Every certificate of charge and 
transfer thereof issued or made under this Act shall be chargeable 
with the like stamp duties as are chargeable in respect of other 
mortgages and transfers thereof. 

" XV. Commissioners may correct any Error in Awards Sfc. 
after Notice to Parties interested. — It shall be lawful for the said 
Commissioners to correct and supply any manifest error or 
omission in any award, or in any deed of enfranchisement or 
charge under this Act, or any other instrument authorized by this 
Act to be made or issued by the said Commissioners, after such 
notice to the parties interested as the said Commissioners shall 
deem sufficient : Provided that no such error or omission shall be 
corrected or supplied more than five years after the execution of 
any such award, deed, or instrument. 

" XVL Valuer to take particular Circumstances of the Cases 
into consideration. — In making any valuation under this Act the 
valuers shall take into account the facilities for improvement, 
customs of the manor, fines, heriots, reliefs, quit-rents, chief-rents, 
escheats, forfeitures, and all other incidents whatever of copyhold 
or customary tenure, and all other circumstances afiecting or 
relating to the land which shall be included in such enfranchise- 
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ment, and all advantages to arise therefrom, and shall make doe 
allowance for the same. 

** XYIL ijf ConsidercUion not paid^ the Lord may taheposees-' 
sion, — In case such enfranchisement consideration^ or the interest 
thereon, shall not be paid at the time stipulated or provided for 
payment thereof respectivelj, the lord or other person for the time 
being entitled to the benefit thereof shall become entitled to the 
rents and profits of the land in respect of which the same enfran- 
chisement consideration or interest shall be due ; and it shall be 
lawful for such lord or other person to proceed to obtain possession 
of the said land, or the rents and profits thereof, in like manner as 
if the land had remained unenfranchised, and been lawfully seised 
into the hands of the lord for some default of a tenant ; and all 
the rights and remedies by the said recited Acts or any of them 
given for the recovery of rent charges, sums of money, interest, 
and payments payable under this Act, in the same manner as if 
such consideration had been a consideration for an enfranchisement 
under the said Acts. 

'* XVIII. Land so obtained by Lord may be let for not exceed^ 
ing Seven years, — Where any lord or other person for the time 
being entitled to the benefit of any enfranchisement consideration^ 
or the interest thereon, shall have obtained possession of the land 
under the powers and provisions of the said recited Acts or this 
Act, it shall be lawful for the said lord or other person as afore- 
said to let such land, or any portion thereof, for any period not 
exceeding seven years, in possession, at such rent as can be 
^reasonably obtained for the same ; and the restitution of such land, 
on payment or satisfaction of the money due, and of all costs and 
expenses, shall be subject and without prejudice to any such 



<' XIX. Stewards Compensation to include Preparation of 
Deed of J^nfranchisement — The steward for the time being of any 
manor of which any lands enfranchised under this Act shall be 
parcel, shall on every such enfranchisement, be entitled to receive 
from the tenant, as a compensation for the trouble of such steward 
about such enfranchisement, and for the extinguishment of his 
ofiice with respect to such lands, such a sum as the said Com- 
missioners may direct, and, in the absence of such direction on 
this subject, such a sum as will amount to one set of fees on 
9urrender and admittance for each of the tenements included in 
such enfranchisement, such fees to be calculated according to the 
•reasonable custom or usage prevalent in the manor whereof such 
lands shall be parcel, and in case the parties shall difier about the 
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same the amount shall be ascertained by the Commissioners $ and 
the steward, in consideration of such compensation, shall prepare 
and deliver to the tenant a proper deed of enfranchisement, dalj 
executed by the lord, withoat making any charge for the same^ or 
for completing the enfranchisement, save stamp duty and parch- 
ment : Provided always, that if more than one set of fees is de« 
manded by the steward, it shall be lawful for the said Commission- 
ers to moderate and tax the amount of such fees to such sam as 
shall appear to them just and reasonable. 

'* XX. Inspection^ 4^., of Court Bolls of the Manor, — At any 
time after enfranchisement effected under the said recited Acts or 
this Act, it shall be lawful for any person seised of or interested 
in the lands which have been so enfranchised to have access to and 
to inspect the court rolls of the manor of which the said lands 
were holden, and to demand and have copies thereof, on payment 
of a reasonable sum for the same ; and the said Commissioners, if 
they shall think it necessary or expedient, may fix a scale of fees 
to be payable to the steward or other person having custody of 
the court rolls for such inspection of the court rolls» and for 
making all necessary extracts or copies thereof. 

*^ XXL After Enfranchisement, the Lord may give up to the 
Commissioners aU the Court Rolls, — Inspection^ S^c. thereof -— 
When and as soon as all the lands held of any manor shall be 
enfranchised, the lord or other person having custody of the 
court rolls of such manor may, if he thinks fit, give up and hand 
over to the said Commissioners all such court rolls; and from 
thenceforth all persons seised of or interested in such lands shall 
have access to and may inspect such court rolls, and obtain 
copies thereof, on the payment of such reasonable fees as to the 
said Commissioners may seem fit and proper. 

" XXII. Title of Lord to be made for the Purpose of Enfran^ 
chisement — Previous to any enfranchisement under this Act, it 
shall be lawful for the lord and steward, if they shall see fit, and 
if there shall be no steward then for the lord alone, to make a 
jsolemn declaration, in such form as the said Commissioners shall 
direct, and to be taken and subscribed as solemn declarations are 
by an Act made and passed in a session held in the fifth and sixth 
years of His late Majesty King William the Fourth, chapter sixty- 
two, directed to be taken and subscribed, stating therein the nature 
and extent of the estate and interest of the lord in the manor of 
which he is such lord, and the date and short particulars of the 
deed, will, or other instrument under which he claims or derives 
title, and the name and style or other designation or description 
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of tbe person in whose name the Court of anj such manor was 
then last holden, and the date or time of the holding of sach Court, 
and the incumbrances, if any, whether by mortgage, judgment, or 
'otherwise, which affect such manor ; and it shall be lawful for the 
Bald Commissioners and they are hereby directed to approve of 
Buch title for the purposes of this Act, which approval shall be 
testified under their hands and seal, upon such evidence alone, 
iinless they shall be of opinion that further information is neces- 
sary in the respects aforesaid ; but if the said Commissioners shall 
consider that such evidence does not fully and truly diddose all 
such particulars as are necessary, or if no such declaration shall 
be made, or if the lord shall refuse or decline or fail to give such 
Information and evidence as they shall deem proper and necessary 
to show a satisfactory prima facie title in the lord, or in persons 
claiming under or in trust for him, and if the said Commissioners 
shall consider either that the title of the lord is not satisfactory, 
or that the incumbrancers should be protected, then, if they think 
the justice of the case requires it, they may direct that the enfran- 
chisement consideration shall be invested as hereinafter directed in 
cases of lords under disability. 

' " XXni. After an Application for Enfranchisement, Tenant 
may require Commissioners to inquire into the Lord^s Title. — 
In all cases in which the lord shall apply to the Commissioners to 
effect an enfranchisement as aforesaid, it shall be lawful for the 
tenant of the lands so proposed to be enfranchised to require that 
the said Commissioners shall satisfy themselves, in such way and 
by such evidence as they shall see fit, of the title of such lord to 
the manor of which the lands are held. 

"XXrV. Identity of Lands. — In cases where the identity of 
any lands described as to quantity in the Court Books or Rolls of 
any Manor cannot be ascertained to the satisfaction of the valuers, 
such lands shall be taken at the quantities mentioned in the Court 
Books or Bolls of the Manor, and as to any lands the quantities 
of which are not specified in the Court Books or Rolls of any 
manor, the same shall be taken at such quantities as such valuers 
tnay determine ; and it shall be lawful for the lord of any manor, 
or for any tenant of any manor, at any time hereafter, in case of 
liny doubt or difference of opinion as to the identity of any lands, 
to apply to the Commissioners to define the boundaries thereof 
for the purpose of any enfranchisement under this Act or the said 
recited Acts ; and the expenses of identification shall be borne by 
the party making such application, unless the Commissioners shall 
otherwise direct ; and the Commissioners shall proceed, in such 
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manner as tli^ shall see fit, to ascertain, identify, and define such 
boundaries ; and such identification and definition of boundaries 
to be made by the Commissioners shall be final and conclusive on 
all parties for the purpose of any such, enfranchisement. 

^^ XXY. As to Purchase by the Lord in certain cases. 
' ** XXVI. Power to Lord having a Umked Interest to charge 
Purchase Money on Manar^ ^, 

'^XXVU. After \st July 1853, when a Heriot shaU be due and 
payable^ the Lord or Tenant may require or compel Enfranchise" 
ment, — And whereas in manj manors heriots are by custom due 
and payable to the lord by tenants of freehold or customary free- 
hold lands holden of such manors : be it therefore enacted, that at 
any time after any such heriot shall be due or payable with 
respect to any such freehold lands on or after the 1st July 1853, 
it shall be lawful for the lord or the tenant to require and compel 
the extinguishment of all such claim to heriots, and the enfran- 
ehisement of the lands subject thereto, in the same way as if such 
lands were copyhold, and the same proceedings shall thereupon be 
had as are herein mentioned with reference to the enfranchise- 
ment of copyhold lands^ or as near thereto as the nature of the 
ease will admit. 

« :SXYTIL— Declaration to be tahen by Valuers. 

" XXIX. As to Recovery of Interest in Enfranchisement Con- 
siderations. — In case the interest payable in respect of any gross 
sum of money, pursuant to any award under this Act, or any part 
of the same, shall be in arrear for thirty days after the same shall 
become due, it shall be lawful for the person for the time being 
entitled to receive such interest to levy the same by the same 
means and remedies and in the same manner in all respects as if 
the same had been rent in arrear upon a lease for years. 

" XXX. As to Expense of Proceedings under this Act — The 
expeiises of the proceedings for effecting any enfranchisement 
nnder this Act, and all expenses which in the judgment of the 
said Commissioners may be incidental thereto, whether for the 
proof of title, the production of documents, expenses of witnesses, 
or otherwise, shall be borne by the party, whether lord or tenant, 
who shall have required the enfranchisement ; but no costs or 
expenses shall be due or recoverable from any person until the 
same shall have been certified, under the hands and seal of the 
said Commissioners, or of an assistant Commissioner, to have 
been reasonably and properly incurred ; and in case any dispute 
or difference shall arise as to the amount of such expenses, the 
certificate of the Commissioners or assistant Commissioner shall 
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be final, and anj person to whom such certificate shall be granted 
shall have the same means and remedies for the recovery of the 
sum mentioned therein as are provided by the said recited Acts or 
by this Act for the recovery of the consideration for an enfran^ 
chisement under this Act. 

" XXXL How Expenses of Enfranchisement to be borne where 
the Lord has but a Umited Interest in aManor^ or is Trustee ihereqf^ 
*-In every case in which the lord shall require and compel an 
enfranchisement under this Act, where such lord shall be an 
ecclesiastical corporation or a^ corporation sole not having an 
absolute power of sale, or shall have only a limited interest in the 
manor or be a trustee thereof, the expenses of the proceedings for 
effecting such enfranchisement, and all expenses which in the 
judgment of the said Commissioners may be incidental thereto^ 
whether for the proof of title, the production of documents, 
expenses of witnesses, or otherwise, (the amount of such expenses 
being subject to the approval and certificate of the said Com- 
missioners as herein-before is mentioned,) shall be paid out of the 
first monies to be received for any enfranchisement to be effected 
under this Act, when the consideration for such enfranchisement 
shall be a gross sum of money; and in cases where such con* 
sideration shall not be a gross sum of money, then the said ex* 
penses shall be charged, together with interest for the same, at 
the rate of not exceeding four pounds per centiun per annum, on the 
said manor or other lands settled or held therewith, in such 
manner as to the said Commissioners may seem fit and proper. 

« XXXII. How Tenant^ Expenses of Enfranchisement are to be 
borne. — In every case in which the tenant shall require and 
compel an enfranchisement under this Act, where such tenant 
shall have only a limited interest in the lands enfranchised, or be 
a trustee thereof, he shall be entitled to charge the expenses of 
the proceedings for effecting such enfranchisement, and air ex- 
penses which in the judgment of the said Commissioners may be 
incidental thereto, whether for the proof of title, the production of 
documents, expenses of witnesses, or otherwise, (the amount of 
such expenses being subject to the approval of the said Commis- 
sioners as herein-before is mentioned,) on the lands enfranchised, 
and such expenses, and also the consideration money for such 
enfranchisement, whenever such consideration shall be a gross 
sum of money, may, by a simple entry on the court rolls of the 
manor, and for which entry tl\,e steward shall only charge such a. 
sum as the said Commissioners shall direct, be charged, together 
with interest for the same at the rate pf not exceeding four pounds. 
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per centum per annum, on the lands enfranchised, in such manner as 
to the said Commissioners shall seem fit and proper: Provided 
always, that any gross sum or rentcharge constituting the con- 
sideration for any such enfranchisement shall have priority over 
any sum so charged for expenses. 

^ XXX TIT. Confirfnaium of Award by Commissioners to be 
Proof of prior Proceedings being regular. ^-The confirmation 
under the hands and seal of the Commissioners of any award, or 
the execution by the Commissioners of any deed or instrument 
whereby any enfranchisement shall be effected under the said 
Acts or this Act, shall be conclusive evidence that all the direc- 
tions in relation to the enfranchisement intended to be effected by 
means of such award, deed, or instrument, which ought respec- 
tively to have been obeyed or performed previously to such con- 
firmation or execution respectively, have been obeyed and per- 
formed; and no such award, deed, or instrument shall be im- 
peached by reason of any omission, mistake, or informality therein, 
or in any proceeding relating thereunto, or on account of any 
want of any notices or consents required by the said Acts or this 
Act, or on account of any defects or omissions in any previous 
proceedings whatever in the matter of such enfranchisement. 

"XXXIV. After Confirmation of Apportionment^ S^c, in cases of 
Enfranchisement^ the customary Modes of Descent to cease^ and the 
Lands to descend and to be subject to Dower and Curtesy in lihe 
manner as Freehold Lands. — Proviso. — Proviso as to Gavelkind.'-^ 
From and after the final confirmation of any schedule of appor« 
tionment under the said recited Acts, and from and after the 
final enfranchisement of any lands under this Act or the said 
recited Acts, the several lands included in any such enfranchise- 
ment shall thenceforth cease to be subject to the customs of 
borough English or gavelkind, or to any other customary mode of 
descent, or to any custom relating to dower or freebench or 
tenantcy by the curtesy of England, or to any other custom what- 
ever ; and all the laws relating to descents or to estates of dower 
or estates by the curtesy of England which shall, for the time 
being, aftect and be applicable to lands held in free and common 
Boccage shall thenceforth affect and be applicable to the lands 
included in every such enfranchisement : Provided always, that 
nothing herein contained as to curtesy, or dower, or freebench 
shall extend or be applicable to the case of any person who shall 
have been married before such enfranchisement shall have been 
completed : Provided always, that nothing in this Act shall affect 
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the custom of gavelkind as the same now exists and prevails in 
the countj of Kent. 

" XXXY. Commissioners to have Power to suspend Proceedings, 
— Notwithstanding anything herein contained, it shall he lawful 
for the Commissioners from time to time to suspend anj proceed^ 
ings under this Act for the enfranchisement of any land, where 
any pecaliar circumstances render it impossible, in the opinion of 
the said Commissioners, to decide on the prospective value of the 
lands to be affected by such proposed enfranchisement, or where 
any especial hardship or injustice would unavoidably result from 
any compulsory proceeding : Provided always, that when the said 
Commissioners shall so suspend any proposed enfranchisement 
they shall state the reasons of such suspension in their general 
Report, which shall be laid before Parliament as directed by the 
first-recited Act. 

« XXXVL Power to lA>rd to sell Rentcharge. 

*^ XXXVII. Commissioners to certify the Amount of Conside- 
ration Money for Redemption, 

'' XXXYIII. Consideration Money for Redemption of Sale, 
how payable, 

" XXXTX. Consideration Money of Rentcharge in eases of 
Owners under DisahUityy how payable, 

" XL. As to Consideration Money under 20/. 

" XLI. Power to commute or enfranchise at fixed Fines or 
Rentcharges, — In any commutation or enfranchisement to be 
hereafter effected under or by virtue of the said recited Acts it 
shall not be imperative to make the commutation fines or rent- 
charge, or enfranchisement rentcharge, variable with the prices of 
grain, but the same or any of them may, at the optioh of the 
parties effecting such commutation or enfranchisement, or at the 
discretion of the Commissioners, as the case may require, be fixed 
in money or be made so variable as aforesaid. 

*' XLII. Tenants may deduct Rentcharges, Sfc. payable to 
jAindlord.^-^Ajij occupying tenant of any lands to be enfran- 
chised under this Act who shall pay any rentcharge or interest 
which may become payable under this Act shall be entitled to 
deduct the amount thereof from the rent payable by him to his 
landlord, and shall be allowed the same in account with the said 
landlord. 

" XLni. Surrenderee by way of Mortgage, Sfv. to be deemed a 
Tenant for certain Purposes. 

" XLIV. Enfranchisement not to affect previous Leases or 
Demises. 
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. '< XLY. Not to affect Conmmable Bights in respect of Land^ 
enfranchised. — Nothing heroin contained shall operate to deprive 
anj tenant of any commouable right to which he may be entitled; 
in respect of such lands, but such right shall continue attached 
thereto, notwithstanding the same shall have become freehold. 

^* XLYI. Enfranchisement not to affect Rights under any 
Wm^ Settlement^ 4«. — No enfranchisement under this Act shall, 
except as herein is mentioned, affect the rights or interests of any 
person in, to, or out of the lands enfranchised under any will» 
settlement, mortgage, or otherwise, but the right of every such, 
person shall continue to attach upon the lands enfranchised, in the 
same way, as nearly as may be, as if the freehold had been com- 
prised in and had been devised, conveyed, charged, or otherwise 
disposed of by the will, settlement, mortgage, or other instrument 
or disposition under which any such person shall claim. 

" XLVIL Defective Titles of Lords and 7>nan^. — Provided 
always, that if any enfranchisement consideration money shall be 
paid to any lord whose title shall thereafter prove to be bad or 
insufficient, the rightful owner of the manor or his representatives 
shall be entitled to recover against such lord or his representatives 
the amount or value of such consideration money as money had.* 
and received to the use of such rightful owner, and interest thereon, 
at the rate bf five poun^ds per centum per annum from the time of 
such title so proving to be bad or insufficient; and that if any 
tenant or. person claiming to be tenant shall, after payment by 
him of any enfranchisement consideration money, be evicted from 
the lands enfranchised, by an adverse claimant, such tenant or 
person shall be entitled to claim the repayment of such consider^ 
ation money against the lands enfranchised, and the amount thereof 
shall be a charge upon the lands enfranchised, and shall carry^ 
interest at the rate of four pounds per centum per annum from tba 
time of such eviction. 

" XLYIIL Act not to extend to Mines or MineralSy ^c, nor to 
Copyholdsfor Lives where Tenants have not a Right (f Renewal^-* 
No enfranchisement under this Act shall extend to or affect the 
estate or rights of any lord or tenant in or to any mines, minerals,, 
limestone, lime, clay, stone, gravel, pits, or quarries within or 
under the lands enfranchised, or within or under any other lands, 
or any rights of entry, rights of way and search, or other ease- 
ments of any lord or tenant in, upon, through, over, or under any 
lands, or any powers which in respect of property in the soil, 
might but fbr such enfranchisement have been exercised for the 
purpose of enabling the said lord or tenant, their or his agents, 
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workmen, or assigns, more effectually to search for, win, and work 
any mines, minerals, pits, or quarries, or to remove and carry 
away any minerals, limestone, lime, stones, clay, gravel, or other 
substances had or gotten therefrom, or the rights, franchises, 
royalties, or privileges of any lord in respect of any fairs, markets, 
eights of chase or warren, piscaries, or other rights of hunting, 
shooting, fishing, fowling, or otherwise taking game, fish, or fowl, 
unless with the express consent in writing of such lord or tenant ; 
and nothing in this Act shall be held or construed to extend to 
any copyhold lands held for a life or lives or for years, where the 
tenant thereof hath not a right of renewal. 

" XLE^. Copies registered at the Office of Commissioners, to be 
Evidence, 

" L. Agreements^ S^c, to be exempt from Stamp Duty, — No 
agreement, valuation, schedule, award, or power of attorney under 
this Act shall be chargeable with stamp duty. 

•* LI. Penalty on Persons obstructing Commissioners, Assistant 
Commissionery\ Valuer, or Umpire, 

** LII. Construction of Words, 

" LIII. This Act to be deemed Part ofjirst-recited Act. — This 
Act shall be taken and construed as part of the first-recited Act, 
and the Acts amending and explaining the same; and all the 
enactments therein contained as to enfranchisements efl^cted under 
the provisions thereof shall be deemed and taken to apply to en- 
franchisements under this Act, and to the rights of all parties 
thereto, as if such enactments were here again repeated, except so 
far as is herein*before otherwise provided for ; and all enfranchise- 
ments which may have taken place under such Acts or any of 
them, and all matters and things incident thereto, shall be of the 
same force, validity, and effect as if the provisions of this Act had 
been contained in the said first-recited Act. 

" LIV. Titles of Acts to be 'the Copyhold Acts* or the Copy- 
hold Act, 1841. The Copyhold Act, 1843. The Copyhold Act, 
1844, or the Copyhold Act, 1852, as the case may be, 

*' LY. Not to impede Enfranchisements irrespective of this Act 
or Powers in other Acts of Parliament,^ 
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ART. IL^FORSYTH ON TRIAL BY JURY. 

History of Trial by Jury. By William Forsyth, M. A., late 
Fellow of Trinity College, Cambridge, and Author of *^ Hor« 
tensius," &c. Parker. 1852. 

This is a work well worthy of consideration, and it particu- 
larly demands from us some account of its contents. 

As to the origin of Trial by Jury, Mr. Forsyth concurs 
with the views taken by Mr. Starkie in this Review.* He 
says, very properly, that — 

" We must determine the point of time when it is first men-* 
tioned as an historical fact, and see what were its characteristic 
features. We must know its primitive form, and observe in what 
point of view it was looked upon by the writers of the early ages. 
The subsequent changes it has undergone will not throw much 
light upon its origin ; nay, they rather tend to mislead us by sug- 
gesting false analogies and wrong points of comparison ; and many 
a specious but mistaken theory on the subject would have been 
avoided, if due attention had been paid t.; the accounts of the 
true nature of the tribunal which we find in the pages of Glanvill 
and Bracton, and of which we find incidental notice in contempo- 
rary annals and records." (P. 7.) 

He distinguishes the jury from those ancient tribunals of 
Europe, when a select number of persons, often twelve, were 
taken from the community, and appointed to try causes, and 
who did so in the capacity of Judges. In England the jury 
never usurped the functions of the judge. They were ori- 
ginally called in to aid the Court with information upon 
questions of fact, in order that the law might be properly 
applied ; and this has continued to be their province to the 
present day. 

« The utility of such an office," says Mr. Forsyth, "is felt 
in the most refined as well as in the simplest state of juris- 
prudence. Twelve men of average understanding are at least 
as competent now as they were in the days of Henry II. to 
determine whether there is suflicient evidence to satisfy them 

» 2 L.R. p. 370. 
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thi^t a murder has been committed, and that the party 
charged with the crime is not guilty. The increased techni- 
cality of the lair does not affect their fitness to decide on the 
effect of proofs. Hence it is that the English jury flourishes 
still in its pristine vigour, while what are improperly called 
the old juries of the Continent have either sunk into decay 
or been totally abolished." (P. 12.) 

«* I believe," says our author, a little further on, ** it is 
capable of demonstration that the English jury is of indige- 
nous growth, and was not copied or borrowed from any of 
the tribunals that existed on the Continent. In order to 
prove this, it will be necessary to examine what those tribu- 
nals in ancient times really were, and show wherein the dif- 
ference between them and our own system consisted ; — a 
difference, in my opinion, of so essential a kind that writers 
never could have been so misled as to confound them, if they 
had not occupied themselves rather with what the jury now 
is, — namely, the sole judge of the effect of evidence pro- 
duced and the arbiter of compensation for contracts broken 
and injuries received, — with what it originally was, when 
its verdict was nothing more than the conjoint testimony of a 
fixed number of persons deposing to facts mthin their own 
knowledge:" (P- 14.) 

It must be ever kept in mind that in the earliest times 
juries were not judges but witnesses. ' 

The reader has then brought under review the Ancient 
Tribunals of Scandinavia, and amongst them the Norwegian 
Laugrettomen : — 

« From amongst the deputies were chosen (but in what manner 
is left in uncertainty) thirty.six men to act as jurors, who took 
their seats within the sacred inclosure, in a space marked off by 
staves and ropes, called Laugrettor, and the jury themselves were 
called Laugrettomen, which literally means *Law Amendment 
men.' This name seems at first sight to imply, that they had 
l^islative rather than judicial functions to perform ; but this was 
not so. In these simple times the written laws generally specified 
particular cases, and the consequence was, that others were con- 
stantly occurring which the code had left unprovided for. To 
adjudicate upon such causes was, therefore, like making new laws, 
and hence the jurors derived their name. 
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** In SwedeOy a similar tribunal existed from time immemorial, 
the Swedish Nambd ; and in Denmark we find the Danish Ting- 
nuend, NaByinger, and Sandemsend. 

** In Denmark, a cause was decided bj the majority of the jurors. 
All traces of this system have long since vanished in Denmark. 
The naevn are not summoned, although the institution has never 
yet been formally abolished. The business of courts of justice 
there, except in the High Court of Appeal in Copenhagen, is car- 
ried on with closed doors." (P. 31.) 

Besides these there were the Icelandic Tolftar Quidr, and 
Mr. F. considers they were all essentially different from our 
own jury, (P. 36.) 

The author next devotes a chapter to the Legal Tribunalfl 
of Andent Germany, and we then come to " The Judicial 
System of the Anglo-Saxons ; " and Mr. Forsyth asserts that 
trial by jury was unknown to them. 

As to the effects of the Norman Accession on our legal 
institutions, Mr. F. thus corrects an impression given by our 
older legal historians : — 

** Li his history of the English Law, Reeve says, * The accession 
of William of Normandy to the English throne makes a memorable 
epoch in the history of our municipal law. Some Saxon customs 
may be traced by the observing antiquary, even in our present 
body of law ; but in the establishment made in this country by 
the Normans are to be seen, as in their infancy, the very form and 
features of English law. It is to the conquest, and to the conse- 
quences of that revolution, that the juridical historian is to direct 
his particular attention. A new order of things then commenced.' 
This is, I believe, a great mistake, arising from a want of sufficient 
knowledge of the legal system of the Anglo-Saxons. It would be 
much nearer the truth to say, that that system was unaffected by 
the Conquest, and continued in all its vigour for many years after 
tbat event *• (P. 93.) 

And then the following errors as to the Judicium Parium 
are corrected : — 

^'It is a common but erroneous opinion, that the ^judicium 
parium,' or * trial by one's peers,* had reference to the jury. 

** This expression has misled many, and amongst others, Reeves, 
and one of the greatest of our legal authorities — Blackstone, who' 
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thought that in the palladium of the early liberties of England, 
Magna Charta, trial by jury was provided for, because it was there 
declared, that every free-man should be tried by the legal judg- 
ment of his peers, or by the law of the land. He says, * The truth 
seems to be, that this tribunal was universally established among 
all the northern nations, and so interwoven in their very constitu- 
tion, that the earliest accounts of the one give us also some traces 
of the other. Its establishment, however, and use in this island, 
of what date soever it be, though for a time greatly impaired and 
shaken by the introduction of the Norman trial by battle, was 
always so highly esteemed and valued by the people, that no con- 
quest, no change of government, could ever prevail to abolish it. 
In Magna Charta it is more than once insisted on as the principal 
bulwark of our liberties ; but especially by Chap. 29., that no free- 
man shall be hurt in either his person or property, * nisi per legale 
judicium parium suorum vel per legum terrae.' 

'' But the same expression occurs in a compilation of our laws 
of earlier date than Magna Charta. We find it in the Leges Henrici 
Primi. Thus, *unusquisque per pares suos judicandus est et ejus- 
dem provinciae.' The pares, however, here spoken of have no re- 
ference to a jury. They may possibly include the members of 
the county and other courts, who discharged the function of judges, 
and who were the peers or fellows of the parties before them. In 
a stricter and more technical sense, however, they mean the hor 
mage or suitors of the baronial courts, which had seignorial juris- 
diction, corresponding to the hallmotes of the Anglo-Saxons, and 
in some degree to the manorial courts of the present day. And 
the words above quoted from ^the laws of Henry I. were taken by 
the compiler from the capitularies of Louis IX. of France, where 
we know that no such institution as the jury existed until the 
period of the first Eevolution. It may, indeed, be fairly doubted 
whether the words 'judicium parium' could ever with propriety 
have been applied to the verdict of a jury. It will be hereafter 
shown how limited its functions were from the first ; and we shall 
see that the jurors were merely witnesses deposing to facts with 
which they were acquainted. And it is difficult to understand 
how their sworn testimony in court could have been called a judi- 
cium. This implies the decision of a judge, and such the magna 
assisa, or jurata patriae, never gave. They came to the court to 
State upon oath their knowledge of certain facts, but they were 
not a pairt of it, and therefore could not be said to pronounce a 
judgment. 
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^'In the Botoli cariaa Regis, the entries clearly point out the 
distinction hetween the yerdict of the jurj and the judgment of the 
court. The former commences with the words ' Juratores dicunt,* 
the latter is headed * Judicium.' And Glanvill, when he speaks of 
the conclusive finding of the juries, says, ' stabit veredicto vicineti;' 
bat when of the decision of the court consequent upon that find- 
ingy he uses the expression, 'secundum dictum vicineti judica- 
bitur.'" (Pp. 108-111.) 

The history of our legal institutions is then carried down 
to the time of the Plantagenets^ and here it is that we begin 
to get a view of trial by jury as it now exists. Mr. Forsyth 
thus alludes to an ancient statute which provides for a mode 
ef trial very nearly resembling the present jury : — 

*' An ancient statute, the date of which is uncertain, provided 
that in cases where land of trifling extent and value, such as an 
acre or toft, was claimed, the justices might award a jury of twelve 
free men, 'une jurre de xii franks hommes/ instead of the grand 
assize, to spare the service of twelve knights, * par espargnir le tra- 
yaiUe d^xii chivalers;' and these lyere to take an oath to speak the 
trath * sans dire a lour ascient,' that is, without being to say that it 
was of their own knowledge. The meaning of this seems to be, 
that they were not restricted to giving evidence of what they had 
seen, or actually known themselves, but might deliver their ver- 
dict upon such information as they believed to be true. This was 
a step towards the reception by the jury of evidence from wit- 
nesses in court. Gradually the justices appointed to hold the 
assise were directed to entertain other questions than those con- 
cerning land. And special judges seem to have been from time to 
time nominated for this purpose distinct from the regular justices 
of the bench, and these visited the counties, travelling the circuits 
as at the present day. Thus by stat. 13 Edw. 1. c. 30. (a. d. 
1285), it is provided that to avoid the delay and expense of bring- 
ing parties to Westminster, inquisitions of trespass and other pleas, 
wherein small examination is required, shall be determined before 
the justice of assise, and the writ to the sheriff for summoning the 
jury is to be in the following form : — 

" * Praecipimus tibi quod venire facias coram justiciariis nostria 
apud Westmonasterium in Octabis sancti Michaelis nisi talis tali 
die et loco ad partes illas venerint, duodecim,' &c. In 1306 we 
find the word assisa applied to a trial of an action of trespass and 
false imprisonment,' (Pp. 147, 148.) 
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The next chapter brings us to the " jury ceasing to be 
witnesses become judges of evidence," and here a new era 
distinctly commences : — 

'< As the use of juries became more frequent, and the adran- 
tages of employing them in a decision of disputes more manifest ; 
the witnesses who foriped the secta of a plaintiff began to give 
their evideDce before them, and like the attesting witnesses to 
deeds, furnished them with that information which in theory they 
were supposed to possess previously respecting the cause of quarreL 
The rules of evidence now became more strict, and, except as re- 
gards the right of the jury to found their verdict upon their own 
private knowledge, of which we shall speak presently, the trial wad 
conducted on as much the same principles as at the present day. 
Thus, in the eleventh year of Henry IV., we find the judges de- 
claring, ^^ue le jury apres ceoque ils fuerent jur^*ne devient 
veier, ne porter ovesque eux nul anter evidence, sinon ceo que a 
eux fuit livere par le court, et par le party mis en court sur Tevi- 
deuce monstre;' that is, that the jury, after they were Sworn, 
ought not to see or take with them any other evidence than that 
which was offered in open court. The occasion of this sfatement 
was, where a plaintiff had privately put a juror in possession of a 
document which had not been tendered in evidence, and this was 
shown by the latter to his fellows when they were considering 
their verdict, which was given in favour of the plaintiff. When, 
however, the matter was brought under the notice of the court, 
they reproved the plaintiff for his conduct as improper, and refused 
to let him sign judgment. In the time of Fortescue, who was 
Lord Chancellor in the reign of Henry VI., with the exception of 
the requirement of personal knowledge in the jurors derived from 
near neighbourhood of residence, the jury system had become in 
all its essential features similar to what now exists.** (Pp. 158-159.) 

But the jury was still required to come from the neigh- 
bourhood where the fact they had to try was supposed to 
have happened, and this explains the origin of the venue 
(yicinetum)^ which appears in all indictments and declarationa 
at the present day. This is illustrated by Arundel's case, 
6 Co. 14., and BushePs case, Vaughan, 135. When, how- 
ever, attaints fell into disuse, and the practice of new trials 
was introduced, juries were no longer allowed to give ver- 
dicts upon their own knowledge, and it was laid down «s 
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a rule that when they were acquainted with any facte mate- 
nil to be known, they ought to inform the Court, so that 
they may be sworn as witnesses. (P. 164.) 

*^ And now," says Mr. F., " so different is the principle on 
which the jury find their verdict, that it would be a reason 
for a new trial if they were told by the presiding judge to 
take into account and be guided by their own knowledge of 
&ct8 derived from any sources independent of the evidence 
before them. In one case within the present century this 
was made the ground of an application for a new trial." The 
case referred to is R. v. Sutton, 4 M. and S. 540. 

In the reign of the Tudors it was no unusual thing to fine 
or imprison juries for their verdicts. This was altered by 
the introduction of new trials : — 

** It was solemnly decided in the reign of Charles 11., that this 
was contrary to law. The occasion of this judgment was a case, 
where, on a return to a writ of habeas corpus, it was alleged that 
the prisoner had been committed to prison, for that being a jury- 
man among others charged at the Sessions Court of the Old Bailey 
to try an issue between the King, and Fenn, and Mead, upon an 
indictment for assembling unlawfully and tumultuously, he did, 
contra pleniam et manifestam evidentiam, openly given in court, 
acquit the prisoner indicted. Chief Justice Vaughan said ' that 
the court could not fine a jury at the common law when attaint 
did not lie (for where it did it is agreed they could not), I think 
to be the clearest position that ever I considered, either for autho- 
rity or reason of law.' Whatsoever may have been the effect 
originally of the second verdict upon the first, there is no doubt 
that it had at this time long ceased to amount, if unfavourable, to 
more than a conviction of the jurors, and was of no benefit, to the 
injured party in the way of redress. This was at last attained by 
the introduction of new trials, which led to the discontinuance of 
the process by attaint, and it was finally abolished by Statute 6. 
Geo, rV. c. 50. The first instance on record of a new trial being 
granted occurred in the year 1665, and thereby an immense im- 
provement was effected in the jury system, inasmuch as the mea- 
sure is remedial, instead of being, like the attaint, merely vindic- 
tive. Indeed, as has been well said by Blackstone, if every ver« 
diet was final in the first instance, it would tend to destroy trial by 
jury. 
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<< But BO belter or more fordble reasons for vesting in courts of 
law a discretionary power to afford relief against tiie peryerseness 
or mistakes of juries^ by granting new trials, can be given tbaa 
are contained in the following judgment of Lord Mansfield. 

<^ ^ Whatever might have been the origin of the practice, trials 
by jury in civil causes could not subsist now without a power some- 
where to grant new trials. If an erroneous judgment be given in 
point of law, there are many ways to review and set it right. 
When a court judges of facts upon depositions in writing, their 
sentence or decree may many ways be reviewed and set right. 
But a general verdict can only be set right by a new trial ; which 
is no more than having the cause more deliberately considered by 
another jury, when there is a reasonable doubt, or perhaps, a cer- 
tainty, that justice has not been done. The writ of attaint is now 
a mere sound in every case ; in many it does not pretend to be a 
remedy. There are numberless causes of false verdicts, without 
corruption or bad intention of the jurors. They may have heard 
too much of the matter before the trial, and imbibed prejudices 
without knowing it The cause may be intricate. The examina- 
tion may be so long as tp distract and confound their attention. 
Most general verdicts include legal consequences, as well as pro- 
positions of fact: in drawing these consequences, the jury may 
mistake, and infer directly contrary to law. The parties may be 
surprised by a case falsely made at the trial, which they had no rea- 
son to expect^ and therefore could not come prepared to answer. If 
unjust verdicts, obtained under these and a thousand like circum- 
stances, were to be conclusive for ever, the determination of civil 
property in this method of trial would be very precarious and un- 
satisfactory. It is absolutely necessary to justice that there should^ 
upon many occasions, be opportunities for reconsidering the cause 
by a new trial.' " (Pp. 186-188.) 

If, however, juries repeatedly return the same verdict, it ia 
•the practice of the judges to give way : — 

"A jury who understand their duty ought to follow the direc- 
tion of the presiding judge on questions of law ; and if they disre- 
gard it, and the court think that the judge was right, they will 
award a new trial. But to this there is a limit. Juries may 
baffle the court by persisting in the same opinion, and in such cases 
it has been the practice, for the latter ultimately to give way. 
Thus an action tried before Lord Mansfield, the dispute was as to 
the proper time of presentment of a bill of exchange ; and the jury 
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found for the defendant. A new trial was granted, and contrary 
to the direction of the judge, the verdict was again in favour of 
the defendant. The court then awarded a third new trial, but the 
same result followed, upon which thej refused further to inter- 
fere." (P. 191.) 

. With respect to the Abolition of the Grand Jury, Mn 
Forsyth has th^ following observations : — 

^ Of late years an opinion has been frequently expressed, that 
ihe preliminary proceeding by grand jury is useless, and ought to 
be abolished ; and with respect to the district within the jurisdic- 
tion of the Central Criminal Court, the idea is perhaps well- 
founded. The legal knowledge and practised vigilance of the 
magistrates of the metropolis render it almost superfluous to sub- 
ject their committals to the supervision of another tribunal, before 
a prisoner is put upon his trial ; and it is a great hardship that 
l>usy tradesmen should be taken from their avocations and detained 
for several days at a time upon an inquiry, which is followed by 
110 useful results so far as respects the jurymen themselves. But 
the case is very different in the counties which the judges visit in 
their periodical circuits. The grand jury there consist principally 
of the landed gentry and magistrates of the county, and it is of the 
highest importance to secure their attendance on such occasions. 
They are thus called upon to take their part in the great judicial' 
drama, and see justice administered in its purest and most enlight- 
ened form. The committals of each magistrate are exposed to the 
scrutiny of his neighbours, and a useful lesson is taught to each 
when bills are thrown out because the evidence is too slight and 
unsatisfactory to raise any fair presumption of guilt in the accused. 
Per it is no light matter to incarcerate a man on a charge of 
felony for months previous to his trial, which in many cases must 
lead to the ruin of his prospects, and then find that the case of 
suspicion is deemed so weak by the grand jury, that when they 
assemble they pronounce him entitled to an immediate discharge. 
Moreover, they hear an exposition of the criminal law from the 
judge, which must be of essential service to them in the perform- 
ance of their magisterial duties throughout the year. But besides 
all this, the grand jury can often baffle the attempts of malevo- 
lence ; and who can estimate the blessing to a man unjustly accused 
of a crime, to find himself relieved in so triumphant a manner 
from the shame and degradation of a trial at the felon*s bar? 
Who, however innocent, with quick and sensitive feelings, wQuld 
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not gladly porGhase, at almost any cost short of a compromise of 
honour, an exemption from such an ordeal ? To stand for hours 
in a crowded court the object of obloquy and suspicion, to catch 
the whispered comments of the auditory, and see every eye care* 
fully watching each look and gesture, and then to have one's name 
spread on the wings of the press throughout the world in connec- 
tion with some odious and disreputable charge, must be a degree 
of torture sufficient to unnerve the strongest mind. When an ap-^ 
plication was once made for a new trial on the ground that exces- 
sive damages had been awarded to a plaintiff in an action for a 
malicious prosecution, he having been tried and acquitted at the 
Old Bailey, Chief Justice Mansfield, in refusing to grant it, 
said, ' The plaintiff is put on his trial at the Old Bailey in the 
presence of hundreds. — What sum would bribe any man to put 
himself in this situation?' And there have undoubtedly been 
periods in our history when it was very necessary that the shield 
of the grand jury should be interposed between the crown and the 
subject. If in 1681, the grand jury of the city of London had not 
resolutely, against the undisguised endeavours of the Judges, 
North, Pemberton, and others, refused to bring in a true bill 
against the Earl of Shaftesbury, it is well-nigh certain that that 
nobleman would have expiated with his life on the scaffold the 
venial crime of factious opposition to the Court He had beeu 
arrested on a charge of high treason, which, however, was a merQ 
pretence as there was no legal evidence to implicate him, and the 
bill went before the grand jury. The intention was to remove it 
when found, as the Parliament was not sitting, to the Court of the 
High Steward, where Lord Shaftesbury would have been tried by 
peers selected by the King ; and his conviction and sentence would 
have been inevitable. The counsel for the Crown applied that the 
witnesses in support of the indictment might be examined before! 
the grand jury in open Court ; the object being to overawe the 
latter in the discharge of their duty. The foreman reminded the 
Court of the oath which he and his fellows had taken to keep the! 
King's counsels secret, but the judges told him that the King 
might dispense with secrecy, and disallowed the objection. The 
witnesses were accordingly openly examined, and the grand jury 
retired, but soon returned with the word * Ignoramus' written on 
the back of the bill ; upon which we are told that there was a 
most wonderful shout, that one could have thought the hall had 
cracked.'' (Pp. 222-^25.) 

The author then comes to the interesting question of the 
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requirement of Unanimltj tn the Jury* The origin of this 
rule he considers to be the amount of evidence which the law 
deemed to be conclusive of a matter in dispute ; and he pro- 
ceeds to inquire into the reasonableness of the rule. The 
expression of Mr. Hallam^ that this requirement is a prepos-* 
terouB relic of barbarism is alluded to for the purpose of dis- 
cussing its correctness: — 

" It is impossible to denj that there are very strong reasons to 
be urged against the continuance of the requirement of unanimity. 
In the first place, it is quite certain that in many cases the una- 
nimity is only apparent and not real, and is purchased at the 
sacrifice of truth. How seldom do we find in the casual inter- 
course of life that the first twelve men we meet take the same 
view of a disputed fact ; and yet this is the condition which is 
euicted from that number of persons who meet together for the 
first time in a jury box. They are expected to agree in the same 
conclusion, no matter how intricate may be the circumstances of 
the case, and obscure the darkness in which it is shrouded^ and 
this too after witnesses on the one side, apparently trustworthy and 
reBpectable, have made statements which directly contradict the 
statements of witnesses equally trustworthy and respectable on the 
other. Nor must we forget that they have to listen to all the 
arguments which the practised ingenuity of counsel can urge, to 
make them assent to and adopt that view which each is retained 
to advocate. The natural consequence of this must be, that the 
mind oscillates and feels a difficulty in coming to a conclusion. 
Still, however, each individual does come to a conclusion ; for the 
mental balance seldom remains long in a state of equilibrium with- 
out inclining to the one side or the other of a disputed question. 
One reason of this seems to be, that a state of suspense is dis- 
agreeable to the human mind. It is mortifying not to be able to 
form a definite opinion, and to be obliged to content ourselves with 
the safe but unsatisfactory truism, that *much may be said on 
both sides.' We feel rest in certainty, and uneasiness in pro- 
portion as we recede from it. Hence it is not surprising tiiat^ 
however difficult the case and contradictory the evidence may be, 
each of the twelve should have his own opinion as to the result. 
But the marvel is, that all should agree in that result — that the 
balance of each man's mind should be struck in the same direction^ 
< — that all should feel the same cogency of proof — that no one 
should be drawn to a conclusion difierent from that at which his 
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fellows have arrived. The trath is, that verdicts are often the- 
result of the surrender or compromise of individual opinion. One 
or more jurjmen find themselves in a minority, and many causes 
concur to render them less tenacious of their opinion than we 
might expect. If the minority is very small, those who form it 
may reasonahly suspect themselves mistaken, and so be more 
readily disposed to change their view. Besides, few like to appear 
to be obstinate and unyielding. It is an ungracious thing to stand 
out against numbers, especially when by so doing many others 
besides oneself are put to inconvenience. Under these circum- 
stances a man will often be persuaded to give way, although he 
remains unconvinced." (Pp. 247 — 249.) 

. Mr, Forsyth is of opinion that the rule requiring unanimity 
ehould be altered : that it should be relaxed in ciyil and re-r 
tained in criminal cases. 

The author next comes to the interesting subject of the 
Jury in America. He first cites the enactments by which 
trial by jury in criminal cases was embodied in and made 
part and parcel of the constitution when they broke off from, 
and established their independence of, the mother country ; 
but, as Mr. F. says, it is somewhat remarkable that the 
original articles are wholly silent on the subject of trial by 
jury in civil actions. After some delay the following amended 
article was proposed and carried, and is incorporated into the 
constitution: — " In suits at Common Law, where the value 
in controversy shall exceed twenty dollars, the right to trial 
by jury shall be preserved, and no fact tried by a jury shall 
be otherwise examined in any court of the United States 
than according to the rules of Common Law." There are, 
however, some differences in the jury systems of the different 
States. 

" That of New Jersey provides that the legislature may author 
rise the trial of civil suits, when the matter does not exceed fifty 
dollars, by a jury of six men. In Connecticut, Indiana, and Mis* 
sissippi, the jury are empowered, in all prosecutions or indictments 
for libels, to determine the law and the facts under the direction 
of the Court, and the truth of the alleged libel may be given in 
evidence. In New Hampshire the constitution provides that the 
legislature may make such regulations as will prevent parties froni 
leaving a3 many trials by jury in the same suit or action as had 
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before been allowed and practised, and extends the civil jtirisdic- 
tion of justices of the peace to trials of suits where the sum de- 
manded in damages does not exceed four pounds. One article is 
as follows : — ' In order to reap the fullest advantage of the inesti- 
mable privilege of the trial by jury, great care ought to be taken 
that none but qualified persons should be appointed to serve ; and 
such ought to be fully compensated for their travel, time, and 
attendance.' The constitution of Maryland declares, that in con- 
troversies respecting, and in suits between, man and man, the 
ancient trial by jury is preferable to any other, and ought to be 
held sacred. That of Missouri provides that, in prosecutions for 
crimes, slaves shall not be deprived of an impartial trial by jury. 
I do not find this humane and equitable enactment in the constitu- 
tion of any other slave-holding state. In Tennessee the judges 
' shall not chaige the juries with respect to matters of fact, but 
may state the testimony and declare the law.' In Iowa, whose 
constitution dates from 1846, the General Assembly may authorise 
trial by a jury of a less number than twelve in inferior Courts. 
In Wisconsin (1848) a jury trial in civil suits may be waived by 
the parties, in all cases, in the manner prescribed by law. Through- 
out the Union, in all trials, whether civil or criminal, unanimity 
in the jury is essential. Offences are brought under the cogni- 
sance of a petit jury by the presentment of a Grand Jury, as in 
England. The qualification of a juror varies in different States. 
In New York he must be subject to assessment for personal pro- 
perty belonging to him or for land in his possession, which he 
holds under contract for purchase, upon which improvements have 
been made of the value of 150 dollars, or have a freehold estate of 
the same value. The jury lists are made up by persons called 
supervisors in New York, select men in New England, trustees in 
Ohio, and sheriffs in Louisiana and other States. I need only 
refer the reader to the New Code of Civil and Criminal Pro- 
cedure for the State of New York, which had lately been there 
adopted, and where ample and minute information will be found 
upon the subject of the jury system in that State. I may mention, 
however, that by that Code 'juries de medietate linguae,' and trials 
by a jury at the bar of the Court, are abolished ; also a jury trial 
may be waived by the consent of both parties in actions arising on 
obligations, and with the assent of the Court in other actions. In 
such cases the trial of questions of fact is to be had by the Court, 
or, in some cases, by referees, and it is then conducted in th& same 
manner as a trial by the Court," (Pp. 343—345.) 
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It 18 proper to say that Mr. Justioe Daley* on<B o^ ^1^ 
Judges of the CommoD Pleas at New Yor^ dechired his 
opinion at one of the meetings of the Law Amendment 
Society, that trial by jnry was growing out of fevour in the 
Umted States, and would soon cease to exist. 

We have next a chapter (XV.) on Trial by Jury in 
France. At a time when it is proposed to abolish grand 
juries in the metropolitan districts, it may be useful to ex- 
tract the following : — 

" The want of a tribunal corresponding to our Grand Jury has 
been strongly felt and deplored by some of the ablest of the French 
jurists. M. BereDger, the author of some valuable treatises on 
Criminal Law and Procedure, sajs, that a jury d'accusation would 
bestow inestimable advantages ; the chief of which would be the 
abolition of secret investigations, which are the disgrace of legis* 
lation in France. The witnesses would go before a jury instead 
of giving their evidence in the private room of a Juge d'lnstruc- 
tion. The proceedings would be oral, and their length curtailed, 
and the accused would be relieved from a voluminous mass of 
documents artfully prepared to make out a case of guilt. He adds, 
that the suppression of the 'jury d*accusation,' in 1808, rendered 
it necessary almost to double the judicial staff. It covered France 
with an army of substitutes, increased the number of justices 
(juges de premiere instance), and of assistants and deputies of 
the procureurs gen^raux; and, in short, so complicated the ma- 
chine of justice as to cripple and impede all its movements. 

" M. Oudot, in his Th^orie du Jury, fully adopts these senti- 
ments, and declares his opinion that a 'jury d'accusation' is the 
sole means of preserving innocent persons from accusations the 
object of which is to gratify party spirit and malevolence. Alluding 
to its original institution in 1791, and suppression by Napoleon in 
1808, he quotes the following passage from Berenger: — *0n 
redoutait le jury d'accusation comme un obstacle an despotisme, 
dont on preparait les ^^meuts, et cet ombrage qu'il causait doit le 
rendre cher aux amis de la libert^'" (Pp. Z5ly*Z52.) 

The feeling as to juries in France and England is curiously 
contrasted : — 

** According to the Code no one could discharge the office of 
juror who was not thirty years old, and in full possession of civil 
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righta. Persons seventj years of age were excused, if they so 
desired. It is curious that in the Code Napoleon the liability to 
serve as a juryman is treated as a privilege or right conferred, 
while with us it is looked upon as a burden from which persons 
are glad to claim exemption. But the explanation of this is, I 
think, not difficult. In England we are so habituated by the ex- 
perience of centuries to the system, that the proceedings are 
regarded almost with indifference ; and our faith in the perfect 
&ime8S of criminal trials is so profound, that it never occurs to 
any one to imagine that he can individually advance the cause of 
justice, or is called upon to protect his fellow countryman, when 
accused, by serving upon the jury that is to try him. We look 
upon the summons to attend as jurymen as a disagreeable inter- 
ruption of our private avocations, being entirely satisfied that the 
prisoner will be justly, as well as mercifully, dealt with under the 
care of the presiding judge, whoever may compose the jury. But 
in France this mode of trial was a novelty. It imparted a sense 
of dignity and power to be called upon to adjudicate upon ques- 
tions of life and liberty, and to exercise functions which had 
hitherto been confined to judges and parliaments. This raised 
the participation in such a right, not only in his own estimation, 
but in that of his fellow citizens, and consequently the office was 
felt to be a distinction and an honour. According to the Code the 
right of acting as jurors was confined to the members of the elec- 
toral colleges— that is, those who enjoyed the electoral franchise, 
which was then of a limited nature — and certain other function- 
aries and persons whose status afforded a presumptive assurance 
of respectability and character — such as retired military and naval 
^cers, physicians, licentiates of law, and notaries." (Pp. 352, 353.) 

In giying an account of French procedure, Mr. Forsyth very 
properly adds a qualifying doubt : — "In the above account 
I have stated the law as it was last settled ; but so many and 
so rapid are the changes that take place in France in this 
era of revolutions that it is hardly possible to know what 
institution now exists there. At present (Dec. 1861) mili- 
tary despotism seems to have superseded all constitutional 
liberty." Nor have things changed for the better at the 
time we write (July^ 1852) ; but there are signs that the 
Judges of France have not forgotten their old renown, and 
it may be that a jury of Frenchmen may still redeem the 
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tarnished honour of their country. At present they shoMT 
the most abject spirit* 

*^ Juries have not escaped the effects of this all-absorbing spirifT 
of state meddling, and the consequence is, that they have beenr 
generally found pliant instruments to achieve victory for the 
ministry of the day» in political prosecutions* Every Englishman 
must have been struck by the facility with which verdicts against 
the press have been obtained in France, so that even before it was 
laid prostrate and trampled upon by the iron heel of military des* 
potism, its liberty was in constant jeopardy. It was strange to see, 
the people so eagerly seconding, by convictions, the efforts of 
Government to silence journals which were hostile to its policy. 
This very year (1851) a French jury found a verdict of guilty 
against a writer for advocating in an argumentative article, the 
abolition of capital punishment ! On the occasion of the conviction 
of the newspaper called the Evenement, one of the other French 
journals, the Presse, thus wrote on the 15th of September 1851 : — 
^ The Evenement appeared yesterday before the Court of Assize of 
the Seine, presided over by M. Perrot de Chenelles. The Evene- 
ment was suspended. The responsible editor was condemned to 
nine months' imprisonment, and 3000 francs fine. The author of 
the article, M. Victor Hugo, was condemned to 2000, and nine 
months' imprisonment. The Evenement will have four of its editors 
in prison ! Where will the Government stop in this path ? It will 
not stop — it cannot. The R^forme has been condemned; the 
Peuple has been condemned ; the Vote Universel has been con-> 
demned ; the Presse has been condemned ; the Si^cle has been 
condemned ; the R^publique has been condemned ; the Assemblde 
National only escaped condemnation by submission : and then 
came the turn of the National, of the Ordre, of the Gazette de 
France, of the Journal des D6bats, and of the Union, — compres-^ 
sion is a ball which runs down an inclined plane* It is not jour* 
nals which are prosecuted, but the liberty of the press. The 
journals which now applaud, or are silent, will find this, but it will 
then be too late. In a short time, we shall be obliged to employ 
as extracts from inviolable writers (alluding to a quotation given 
by Prince Louis Napoleon in 1834) what we dare not write our- 
selves. Such is the state in which the liberty of the press stands 
in France on the 15th of September 1851.'* (Pp. 360—362.) 

The following statement as to juries in other foreign coun- 
tries is interesting, and, we presume, may be relied on : — 
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** Trial bj jury in criminal cases was introduced into Belgium 
in 2830, at the time of the revolutioiii when that countrj separated 
from Holland. It is based upon the provisions of the Napoleonic 
Code ; in Holland, the system does not exist It was introduced 
into the kingdom of Greece in 1834^ and is expressly retained by 
one of the Articles of the new Constitution granted in 1834. la 
Portugal, it was partially adopted in 1832, and more fully de- 
veloped by a law of 1837. In 1838, the number of jury was 
limited to six. In 1840, fresh modifications were introduced. 
The verdict whether of acquittal or conviction must be that of 
two-thirds of the jury at least ; but it is the duty of the judge, if 
he thinks it incorrect, to annul it, and refer the question to another 
jury. Trial by jury was established in Geneva by a law of the 
I2th of January 1844. The system there had this peculiarity, 
Ihat the law recognises a distinction between a verdict of guilty 
under extenuating circumstances, and one with the words under 
very extenuating circumstances. The effect of either is to pre- 
vent the sentence of death or imprisonment for life from being 
passed ; and of course in the case of the latter verdict, the punish- 
ment is slighter than when the former is returned. In 1844, a 
person was tried for housebreaking and stealing, and two questions 
were put to the jury ; first, whether the prisoner had himself stolen 
the articles ? secondly, whether he was an accomplice of some 
person unknown who was the actual thief? The jury answered 
the first in the negative, and the second in the affirmative, adding, 
'under extenuating circumstances.* The Court thereupon sen- 
tenced the prisoner to five years' imprisonment. He appealed to 
the Cour de Cassation, on the ground that the second question 
ought not to have been put, as he was not charged as an accom- 
plice in the indictment, and the Court set aside the verdict. He 
was then tried before another jury, who found him guilty of hav- 
ing stolen the property of the prosecutor ' under very extenuating 
circumstances ;' and the Court, although they had sentenced him to 
five years' imprisonment when he had been convicted only as an 
accomplice, now sentenced him to three years' imprisonment when 
convicted as a principal, because the second jury had accompanied 
their verdict with the last-mentioned words. 

" When the Court are unanimously of opinion that a verdi«t of 
guilty is wrong, they have the power of annulling it, and remitting 
the case to be tried by a fresh jury. The prisoner may also appeal 
to the Cour de Cassation, not upon the merits, but upon the ques- 
tions of informality or defects vitiating the trial. 

VOL. XVI. U 
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« In Sardinia, jury trial has been lately introduced ; and on the 
23rd of May, 1850, the Archbishop of Turin (M. Franzoni), who 
refused to appear, was tried and found guilty by a jury, of an 
offence against the respect due to the laws, by publishing a cir- 
cular, in which he ordered the clergy not to recognise the jurisdic- 
tion of the secular tribunals." (Pp. 365 — 367.) 

The Criminal Procedure of Germany is then ably dis- 
cussed; and Mr. Forsyth shares our opinions* already ex- 
pressed as to the monstrous system of moral torture which 
still exists in some States with the view of extracting a con- 
fession from prisoners. We asked why ghosts were not em- 
ployed for this purpose ; but it would seem that they ore : — 

*' Some years ago, a highway robbery and murder was com- 
mitted on the road leading from Cassel to Fulda, and a poor 
schoolmaster was taken up on suspicion of being the assassin. He 
was thrown into prison, and after he had been there wearied by 
solitary confinement, interrupted only by attempts to extort from 
him an avowal of guilt ; suddenly, in the dead of midnight, there 
appeared before him a figure like a ghost, in a sheet stained with 
blood, which, witli awful threatenings commanded him to confess. 
The horror-stricken wretch obeyed, and upon the strength of that 
confession he was condemned to death. Before, however, the 
sentence was executed, the real murderer was discovered, and the 
life of the innocent man was saved. But it was too late : he left 
his prison indeed, but it was only to become the inmate of a mad- 
house. 

** The ghost had been dressed up by the authorities for the occa- 
sion, and they, no doubt, prided themselves upon the success of 
their stratagem until the providence of God revealed the truth. 

** Again, in the month of February, 1830, a Danish ambassador, 
named Von Qualen, was found dead in a garden at Cutin, in the 
duchy of Oldenburg, and the snow on the ground was covered with 
blood from his body. The surgeons who examined it at first were 
of opinion that death was caused by a fall, but afterwards they 
thought he had been murdered. Two servants of the deceased, 
both of whom had hitherto borne unimpeachable characters, were 
arrested, although there were no tangible grounds of suspicion 
against them. During six long years they remained in prison, and 

* 4 L. R. p. 52. Art. iv. Bavarian Criminal Procedure, 
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in tbftt time had to undergo upwards of eighty examinations) 
which when taken down, filled six thousand pages. At last th6 
Faculty of Jurists, to whom the case was referred, pronounced 
their jadgment, which was, that ^ not only the accused were to be 
released as entir^y innocent, but their claims to compensation 
for their long imprisonment were expressly reserved to them.' 
A^^nst this judgment, however, the public prosecutor appealed^ 
and the two victims, who had been in the meantime set at liberty, 
were again incarcerated. In 1837, the Court of Appeal at 01den-< 
borgh gave judgment in the case ; and as regarded one of the ao^ 
cased, confirmed the decree of the Faculty of Jurists ; but con-* 
demned the other to pay the costs of his maintenance in jail, and 
half the expense of the process against him 1 Weil may Welcker, 
when narrating this instance of prostituted justice, indignantly 
exclaim: <and until the eighth year,— -Yes I I say, until the 
eighth year, in Grermany*— the Grermany of the nineteenth cen- 
tury, in the ordinary course of law, could such a criminal process 
1 — such a frightful martyrdom of inquiry continue against these 
hapless and innocent men !"' (Pp. 379 — 380.) 

We entirely agree with oar author when he declares trial 
by jury, although it has had some difficulties to encounter, 
is an 'immense improvement upon the former procedure," 
and that ** all friends of constitutional freedom and enemies 
of jadioial oppression must wish well to the great experi- 
ment." (P. 387.) 

Mf. Forsyth devotes a chapter to illustrations of trial by 
jury in the case of English State Prosecutions, and he men- 
tions Throckmorton's case (1 St. Tr. 407.), as betokening the 
commencement of a more manly spirit in juries. He then 
gives an account of the well-known trial of Penn and Mead, 
in which the jury boldly resisted the threat of the judge, and 
carried their point, ultimately acquitting the prisoner, which 
they might have done at once, without attempting to fence 
with the Bench* As less faonliar, let us give the Case of Sir 
Hugh Campbell : — ' ♦ 

"It is refreshing after this to turn to cases where the jury both 
understood and performed their duty. Such was that when Sir 
Hugh Campbell was tried in Scotland on a charge of high treason, 
in 1684; and the Lord Justice-General, by repeated questions, 
endeavoured to induce a witness for the Crown to say something 

u 2 • 
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unfayourable to the prisoner. The scene is tbas described in 
Woodrow*8 History of the Sufferings of the Church : * After silence, 
the Justice- Greneral interrogates Ingrham again; who answered, 
he had said as much as he could saj upon oath. And the Justice- 
General offering a third time to interrogate Ingrham, Nisbet of 
Craigentinnj, one of the assizers, rose up and said, ^' Mj Lord 
Justice-General, I have been an assizer in this Court aboVe 
twentj times, and never heard a witness interrogate upon the 
same thing more than twice; and let Cesnock's persuasion be 
what it will, we who are assizers, and are to cognosce upon 
the probation upon the peril of our souls, will take notice onlj to 
Ingrham's first deposition, though jour Lordship should inter- 
rogate him twenty times.** The Justice-General answered him 
with warmth, '^ Sir, you are not judges in this case." The Laird 
of Drum, another of the assizers, presently replied, '^ Yes, my lord, 
we are only competent judges as to the probation, though not of 
its relevancy.'' Whereupon the whole assizers rose up^ and as- 
sented to what those said. The Justice-General in a great heat, 
said, *' I never saw such an uproar in this Court, nor, I believe, 
any of my predecessors before me ; and it is not us you contemn, 
but his Majesty's authority."'" (Pp. 408, 409.) 

As to the starvation of juries Mr. Porsyth has the follow-* 
ing: — 

** At the present day, when the jury in a criminal trial cannot 
agree upon a verdict, they are discharged as soon as the confine- 
ment and abstinence become seriously injurious to health; and 
this is generally certified to the Court by a medical man* But it 
may well be doubted whether the rule as to their being kept 
^ without meat, drink, or fire' ought not to be relaxed ; it is diffi- 
cult to see what harm can possibly result from their being supplied 
with a moderate degree of food and the warmth of fire during 
their deliberation. The interruption of their ordinary occupations, 
and the loss of time and inconvenience occasioned by their attend- 
ance at the trial, are quite a sufficient stimulus to induce them to 
come quickly to an agreement without adding the pangs of hunger, 
and thirst, and cold. And it seems absurd, if not worse, to try 
and starve men into unanimity in a matter in which their con- 
sciences are concerned. The result must often be that the strong- 
est stomach, instead of the wisest head, carries the day. I feel 
persuaded, that if we first heard of the existence of this custom in 
a book of travels relating to some distant country, we should de- 
nounce it as utterly unreasonable ; and nothing but long usage 
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eooM reconcile as to its contiiiiumce amongst us. For my own 
part, I am unable to devise an argument defending it. The pos* 
sibilitj of excess seems to be the only pretext for the rule ; but 
this is a chimerical apprehension, since it is always in the power 
of the Court to take care that the food and drink supplied shaU be 
of the most temperate kind. It may possibly be said, that even 
this, to some common jurors would be a temptation to prolong the 
sitting ; but when we consider the detriment to their own private 
affairs which absence causes, such a case can only be a rare and 
exceptional one.** (Pp. 410 — 412.) 

We now come to the final and, in some respeots, most 
interesting chapter, — <<The Jury considered as a Social, 
Political, and Judicial Institution;'' and, at a time when 
certainly there is a strong leaning against this mode of trial, 
this chapter deserves careful perusal by all persons, more 
especially by those who wish well to the amendment of the 
Law. 

After mentioning the advantages of the jury, not only in 
f^minal cases but also in civil cases, Mr. Forsyth says : — 

^ But} moreover, it is one great instrument for the education 
of the people. ^C'est Ik k mon avis/ says M.de Tocqueville, 
* son plus grand avantage.' He calls it a school into which ad- 
mission is free and always open, which each juror enters to be 
instructed in his legal rights, where he engages in daily commu- 
nication with the most accomplished and enlightened of the upper 
classes, where the laws are taught him in a practical manner, and 
are brought down to the level of his apprehension by the efforts of 
the advocates, the instruction of the judge, and the very passions 
of the parties in the cause. Hence, says M. de Tocqueville^ ^ je 
le regarde comme I'un des moyens le plus efficaces dont puisse se 
servir la society pour V^ducation du peuple.' It is also no mean 
advantage of the system, that it calls upon the people largely to 
participate in judicial functions; and this makes them in a great 
degree responsible for the purity of the proceedings of the Court 
of Law. Such, indeed, was the case at Athens of old, but public 
morality was there at a low ebb ; and the capital error was com- 
mitted of lessening the sense of responsibility, by distributing it 
amongst a crowd of dicasts, who decided causes with the feelings 
and passions of a tumultuous assembly, rather than the grave 
austerity of a court of justice. From the first of these evils £ng* 
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bod hii3 beeti pjteseryed hj Christianity ; imd the 8e(x>Bd has Veesk 
avoided hy limiting to twelve persons in each case the investiga- 
tion of disputed facts, and deoision respecting innocence or guilt. 
We are so familiar with the ajstem, that we can hardly appreciate 
its full value ; and yet it must react upon and influence the tone o£ 
puhlic feeling) when so large a portion of the conununity are fire- 
quently called upon to discharge the important functions that 
devolve upon juries; when they have so often to promise^ under 
the awful sanction of an oath» to lay aside anger, and haste, and 
fear ; nor allow themselves to be swayed by love or friendship 
while they address themselves to their solemn duties ; when thej 
witness the unwavering firmness and stem impartiality with which 
justice is administered, and listen to the cahn and passionless re« 
capitulation of the evidence by the presiding judge, in whose 
bands the balance is held so evenly that it is often difficult to 
discover to which side his own individual opinion inclines> and 
impossible to know which he wishes to succeed. 

" The jury may also be considered in another point ' of view. 
It is a poUtical institution of the highest value. 

" * Le jury,* says M. de Tocqueville, * est avant tout une institu- 
tion politique Lliomme qui juge au criminel est done r£- 

ellement le maitre de la soci^te. 

« * Or rinstitution du jury place le peuple lui-meme, ou du moins 
une elasse de eitoyens, sur le si^ge du juge. L'institution du jury 
met done r^ellem^it la direction de la societe dans les mains du 
peuple ou de cette classed " (Pp. 417, 418.) 

It is most truly observed that undoubting confidence 
should be placed by a people in their legal tribunals ; — 

^^ Moreover, it is no light matter, in a constitutional point of 
view, for the people to repose undoubting confidence in their 
legal tribunals. Political grievances are really often of far less 
practical importance than judiciaL It is a much less evil to be 
deprived of an electoral vote than to be exposed to the danger of 
an unfair trial upon a false accusation, or to have one's property 
at the mercy of an adversary who is rich enough to bribe a venal 
judge. No whisper of such a suspicion is ever breathed in this 
country, and the consequence is a feeling of security and confi- 
dence in the upright administration of the law, which nothing can 
shake. This is said to have been in a remarkable manner ex- 
emplified during the great Rebellion of 1642. Then, although the 
kingdom was rent asunder by civil wars, and Royalist and Round- 
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kead fought dedpetatelj ior their opposite political creeds^ the 
ordinary f anctions of the Coorta of Justice were neither changed 
HOC suspended. The judges went their oireuita and held their 
assizes ; and juries determined questions of property and life as in 
times of profound tranquillity; nor did either party attempt to 
interfere with proceedings which both felt alike an interest in 
protecting. In the later years of ancient Borne the corruption of 
the legal tribunab was notorious. No reader of Cicero requires 
to be reminded of this ; and it was one of the most efficient causes 
wldch led to the downfall of the Republic ; for liberty became 
valueless when the fountains of justice were poisoned at their 
sources." (Pp. 428» 429.) 

These are its political advantages, which are undeniable. 
As an instrument for determining the intricate questions 
that often arise in civil actions, more doubt certainly 
attends it. 

'^ A better reason for the continuance of an institution must be 
given than that it has been handed down to us by our forefathers, 
although this alone ought to raise a presumption in its favour, and 
throw upon an opponent the burden of proving his objection. The 
many evils which have long deformed our jurisprudence have pro- 
duced in the public mind a feeling of jealousy and discontent at 
the state of the law, which is not likely to be restrained by the 
reflection that the present generation is no worse off in this 
respect than those which have preceded it. That man must be a 
careless observer who thinks that a remedy will be found in mere 
palliatives, or that the mischief can be arrested by a few slight 
changes. The machinery of our law is too complicated, and its 
working too expensive, to suit the wants of the present busy age ; 
and it must be efifectually amended, or it will run the risk of being 
rudely overthrown. At times impatient murmurs may be heard 
against the ignorance or perverseness of juries, and their verdicts 
are unfavourably contrasted with what are supposed likely to have 
been the decisions of a learned and clear-sighted judge. 

" Within the last few years an innovation has taken place of an 
important kind. The act establishing the County Courts has sub- 
stituted single judges fen' juries in all cases within their jurisdic- 
tion, where neither of the litigant parties claims to have the cause 
heard before the latter tribunal. But a still greater change con- 
sists in the number ojT the jurors. The old immemorial twelve are 
no longer required, but the jury is limited to five, whose verdict 
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determines tHe facts in dispnte. The reason of this, no doubt, has 
been a conviction on the part of the Legislature that the great 
majority of causes which would be tried in the County Courts 
were likely to be of too trifling a nature to justify them in throw* 
ing the burden of attendance upon a larger number. But in 
selecting an uneven number like five, and still requiring their 
verdict to be unanimous, they seem to have been impressed with 
the idea, that, in case of difference of opinion, there must neces- 
sarily be A majority, who are more likely to influence the dis- 
sentients than where the numbers are equally divided. The 
allowing judges to decide both facts and law in claims limited to 
a certain amount, is nothing more than extending to pivil cases 
the principle which entrusts magistrates with the power of sum- 
mary conviction in minor oflences. In the outlines of a proposed 
Code lately put forth by the Society for Promoting the Amend- 
ment of the Law, one of the articles is, * All questions of fact shall 
be determined by the judge, unless either party shall require tbem 
to be determined by a jury,' This corresponds with the provision 
in the New York Code, previously quoted, which enables the 
parties in a cause, by mutual consent, to dispense with a jury. 
And certainly, as regards the public, no fair objection can be taken 
to such a plan; for < volenti non fit injuria;' and there seems no 
reason why, if both parties dftdre it, they should not be at liberty 
to forego a jury trial. But an additional burden would thereby 
be thrown upon the judges ; and this deserves consideration, as 
will be noticed hereafter. The opponents, however, of the civil 
jury say, and it may be admitted, that juries are sometimes mis- 
taken, and their verdicts wrong. I believe that this happens 
much less frequently than the objection implies ; and chidly in 
those cases where there is such a conflict of evidence and proba- 
bilities as would render it difficult for any tribunal, however con- 
stituted, to arrive at the truth. The presiding judge has, by the 
tendency and bias of the remarks which he makes in summing up, 
the means of influencing and guiding them to a right result ; and 
they have generally the good sense to avail themselves of all the help 
afforded by his perspicacity. And in the power of granting a new 
trial the Courts possess an efiTectual though, it must be confessed, 
an expensive remedy, against verdicts in civil cases which are 
manifestly improper. True it is that causes are sometimes sub- 
mitted to the decision of juries which are unfitted to deal. Such 
are questions arising out of long and complicated accounts, and 
QtUer matters of the like kind ; but these ought never to be 
brought before them. The only proper tribunal for such inqtiiries 
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is the foram domesticum of the arbitrator ; and experience ought 
bj this time to have taught parties the foUj of incurring in those 
cases the costs of appearing in Court, where the almost inevitable 
consequence is, that the cause is referred to arbitration after much 
unnecessary expense and delaj. It would not be difficult for an 
opponent of the system to cite ludicrous examples of foolish 
verdicts, but they would be a very unfair sample of the average 
quality ; and nothing can be more unsafe than to make exceptional 
cases the basis of legislation. In a country like this, which is one 
vast hive of commerce and manufactures, and where so large a 
proportion of civil actions arises out of transactions in trade, it 
may be with certainty affirmed that the persons most likely to 
understand the nature, and arrive at the truth of the dispute be- 
tween litigant parties, are those who are conversant with the 
details of business, and engaged in similar occupations themselves. 
And such are the men who constitute our juries. It may well be 
doubted whether Lord Mansfield would have been able to elaborate 
firom the principles of the Common Law, cramped and fettered as 
it was by the technicalities of a bygone time, the noble system of 
Mercantile Law, which has immortalised his name, without the 
assistance of juries of merchants, who so zealously co-operated 
with him in the task of applying the legal maxims of the 
days of the Henrys and Edwards to questions arising upon bills 
of exchange^ charter parties, and policies of insurance." (Pp. 439 
^443.) 

We have been led on by the great interest and value of 
this work to make extracts far longer than we had intended : 
but we are greatly mistaken if they are not appreciated by our 
readers as much as by ourselves. A treatise of this nature 
redeems the Bar from discredit. It is just that kind of per- 
formance which, displaying a full acquaintance with practical 
business and the routine of the Profession, shows that they 
have not been allowed to obtain the mastery over the philo- 
sophical jurist. We hope to see more works like this. They 
elevate the mind and improve the character of the Profession: 
and we find in its pages the best materials for a Law Univer- 
sity. If we have still any utilitarian objector to such an, 
establishment, we may now tell him that it would encourage 
and reward men of Mr. Forsyth's class^who devote their 
time to a clear, useful, and complete exposition of the juridi- 
cal lustory and legal institutions of this country. 
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ART. m— THE fflSTQBY OF JURISPBUDENCK 

§ 1. Abistotus defined Equity as the corredian of Law 
wherever it was defieient, owing to its nnivenality. And 
this definition of Equity is perfectly correct. Orotins and 
Puffendorf have both adopted it. Grotius says, "Propiie 
vero et singolariter sequitas est virtus voluntatis correctrix 
ejus, quo lex propter universalitatem deficit.^ ^quum id 
est, quo lex corrigitur." Thus that species of law which may 
be termed unwritten in the sense of not enacted by legislative 
authority, and which is termed Equity, is at first wholly dis- 
tinct &om the Common Law^ or that part of the immemcMial 
and recognised custom of the reahn which b strieti juris, and 
is always distinct from the Statute Law. In its redress of 
the evils flowing from an unbending adherence to the strict 
rules of the Common Law, Equity may be termed, according 
to Schlegers definition, the law qualified by historical circum- 
stances. Li respect of the Statute Law, the necessity for the 
application of Equity happens either against the design and 
inclination of the lawgiver or with his consent. In the 
former case, particular facts may have escaped his knowledge ; 
or facts may arise in the progress of sodety requiring a less 
strict application of the Law's unbending rule. In the latter 
case, the legislator may be aware of all the facts; but from 
their number and complicity, may be unable or unwilling to 
recite and provide for them. Cases admit of infinite varieties 
of circumstances ; but the law must be conceived in general 
terms.^ So Mr. Charles Butler has said that Equity, as dis- 
tinguished faom Law, arises from the inability of human 
foresight to establish any rule which, however salutary in 
general, is not, in some particular cases, evidently unjust and 
0H>ressive.* And in this he has followed the Digest — 

> See No. I. VoL XVL ami, p. 59. 

* Grotius De Mq, c. 1. s. 2. 

• Taylor, El. Civ. Law, q. 2. 4 1 Butler's Reuuniscences, p. 37, 38. 
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^* Neqne Ic^cs, neqne senatiuB conaulta ita acribi poesimt, ut 
omnea casus, qui quandoqae inciderint oomprehendantur : aed 
auffidt ea quas plemmque accidunt, condnerL" ^ 

The method of adminiatermg law in the early hiatorj of 
every people is technical. The system of pleading in the 
ancient Roman Law, the system of Common Law pleading 
in England, the formalities of written instruments required 
by statutes — all have frequently had the result of deciding 
eases, not upon the real merits, but upon the moat technical 
subtleties. This arises from general incapacity and ignorance. 
Juices in barbarous countries are unable to dedde between 
oanflicting evidence according to what is true and just: they 
endeavour to attain certainty. But in the progress of society, 
the method of administering justice ceases to be technical, 
and endeavours to be equitable. Thus, in the history of the 
an<^ent Roman Law> the technical system was finally abo* 
liahed ; and the equitable jurisdiction of the Prsator became 
paramount* In New York, in the year 1850, the technical 
system has been in a great measure abolished by the fusion of 
the Courts of Law and Equity. In England, in 1852, 
special pleading, it may be hoped, will be abolished pursuant 
to the rqiort of the Common Law Comnussioners. And the 
unicm of Law and Equity in the Courts of England and 
Ireland is a project approved by every enlightened law-* 
reformer. 

But the technical meaning of Equity, as used in the En^ 
glish Courts, is different. It is that portion of remedial 
justice which is exclusively administered by a Court of Equity 
as contradistinguished from that portion of removal justice 
which is exclusively administered by a Court of Conmion 
Law. The Courts of Common Law in England are courts 
of limited jurisdiction, able to give relief only in certain, pre- 
scribed forms of action to which the party must resort to 
give him a remedy ; and if there be no prescribed form to 
reach the case, he is at law remediless. But the forms in the 
Courts of Equity are flexible; and their decrees can be ad* 
justed to all the varieties of circumstances which may arise. 

? Dig. Lib. i. tit. 3. L 10. 
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The most precise definition of a- Court of Equity, as under^ 
stood in England, Ireland, and the United States, is, that it 
has jurisdiction in the case of rights recogmsed and protected 
by the Positive Law of the country, where a plain, adequate, 
and complete remedy cannot be had in the Courta of Common 
LawJ 

It is to be hoped that the division of the administration of 
justice between the Courts of Law and Equity will be abo- 
lished in England and Ireland, after the example of Ne^r 
York ; and that every Court, as to the decision of rights, will 
be made a Court of unlimited jurisdiction ; although different 
processes may be adopted to enforce such rights ; and some 
courts may decide questions of larger pecuniary importance 
than others. 

§ 2. The scientific cultivation of Law was impossible under 
Oriental despotism or Grecian democracy* The irresponsible 
caprice of the Eastern Judges decided under prejudice, 
bribery, or chance ; in Athens, popular tribunals, consisting 
of numerous citizens, swayed by the passions of the day, de* 
spised all precedent. Plato expounded a theory of justice as 
the harmony of all the other virtues. Aristotle more prac-* 
tically showed that justice and expediency are the foundations 
of political establishments. It was reserved for the Komans 
first to cultivate private law with success. And Cicero first 
united its practice to its philosophy. That he clearly recog-* 
nised the distinctions between Ethics and Jurisprudence is 
shown by his separate treatises, "De Republica" and **De 
Legibus," on government and laws ; '* De Officiis," on our 
moral duties. In the two former treatises he discusses the 
duties which come within the cognisance of justice, and are 
capable of being enforced by the public authority; in the 
latter he discusses the moral duties of men, as well as they 
could be understood by a pagan philosopher. 

In the time of Cicero the Koman Law had attained a high 
degree of cultivation. In its most prominent features it had 
passed from the mystical through the technical, into the 
equitable phase. And the jurisdiction of the Prsstor had well 

[ Story, Eq. Jur. sec. 33. 
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nigfa ousted that of the Courts which were stricti Juris ; and 
m which cases were often decided upon technicalities inde- 
pendent of the merits. 

There are few memorials of the Laws of the Kings. Nor, 
except in an antiquarian point of view, is there much reason 
to regret their loss. The consuls succeeded to their authority. 
But the patricians alone reaped the benefits of freedom on the 
expulsion of the last Tarquin ; and various reasons rendered 
the plebeians most anxious to obtain a code of revised and 
written laws. In andent times laws subsisting by imme- 
morial custom were more liable to be slighted or perverted by 
the Judges, than in the present age, when the invention of 
printing, the independence of the Judges, and the publicity 
of justice, have rendered the Common Law as certain as the 
Statute Law. Many new rights and relations had arisen 
in the progress of society, which required legal provision. 
The existing laws were very partial, and established many 
differences of right between patricians and plebeians. And 
lastly the interpretation and application of these unwritten 
laws, rested with the dominant caste of Patricians alone. 
The result of a political struggle of many years, conducted by 
the tribunes of the people on one side, and the leaders of the 
patricians on the other, was the enactment and promulgation 
of die Twelve Tables, called by Livy', "corpus omnis juris 
Bomani ; fons public! privatique juris." Ten tables were 
first published by the Decemvirs b. g. 450. Two more were 
afterwards added two years later. These were publicly set 
up in the forum ; but were destroyed upon the burning of the 
city by the Grauls. 

The Twelve Tables give us a correct idea of the progress 
of jurisprudence, and the development of society at the begin- 
ing of the fourth century of Bome.^ In later times there 
were three descriptions of persons, those bom free, ingenui, 
— those made free, libertini, — and the slaves, servL The 
hbertini of a later age correspond in legal status to the clients 
of the Twelve Tables.' 



^ Lib. ill c S4. > See Niebuhr, Arnold, Gibbon. 

' nonian Law of the time of Cicera 
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The Patria Potestas be^n to be modified ; and if a £ithet 
€old his son three times^ he had no further control over him. 
Women were but little regarded in those rude times. A man 
acquired a legal right over a woman by her having lived with 
him a year ; as a year's possession gave him a legal title to a 
slave, or any other article of moveable property. Women 
never became sui juris.- They were compelled to remain 
under guardianship during life. If a father died intestate, 
his daughters immediately became the wards of their brothers, 
or of their nearest male relations on their father's side. Nor 
could women, without their guardians' sanction, contract any 
obligation, alienate their land, or make a will. 

Dr. Arnold has shown that the law of real property in 
Home was in a state of more advanced development than the 
feudal system in some respects. At Borne property was 
derived from political rights rather than political rights from 
property. In this the ancient system of privileged castes still 
prevailed. But contrary to the feudal method, the proprie- 
tor of land was the absolute owner of it in his lifetime ; and 
could bestow it absolutely on his death. The rights and 
duties of a Boman citizen were derived not from his posses- 
sion of property, but from his being a member of the society 
to whose law he owed his property. 

A vast proportion of the Roman territory was land ac- 
quired by the sword. In ancient times when a State was 
conquered, the private rights of its inhabitants to their 
landed property were commonly disregarded. And this land 
so conquered in war constituted the ager publicus of the 
Boman people. But in the progress of society there is an 
inevitable tendency to the appropriation of common or public 
land. This is natural, necessary, and ultimately beneficial. 
Land so held in common or precariously loses a great portion 
of its value to the copartners, and occasions perpetual dis- 
putation. Cultivation cannot proceed; nor will expensive 
buildings be erected where the proprietor is a mere usufruc- 
tuary, and the property is not absolute in him. 

The powerful patrician families obtained large grants of 
the public land, and endeavoured to make their property in 
them hereditary and absolute. The plebeians as constantly 
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strove to keep the land public, in the hopes of sometinies 
obtaining a share of the spoil. The occupation of such 
public land could be transmitted from father to son as an 
inheritance, and could be sold. But the occupant remained 
in law a precarious tenant whom the State had a right to 
dispossess when occasion required. 

The Licinian Law, B.c. 366, provided that no one should 
possess more than five hundred jugera of this public land. 
Altliough numerous divisions of the land had taken place in 
small portions among the victorious soldiers of Borne, still 
there was a constant tendency to the accumulation of landed 
property in the hands of the nobles. The ravages of war vql 
Italy constantly annihilated the small farms. And slavery 
rendered the cultivation of immense tracts of land easy and 
profitable. Thus when Tiberius Sempronius Gracchus, on his 
march to Spun, passed through Etruria, he saw far and wide 
no free labourers, but numbers of slaves in chains ; whilst the 
population of Bome was becoming more and more pauperised. 

The remedy proposed by Tiberius Gracchus for these 
things was in that period of history impracticable. This 
public land had been in the possession of families for one 
hundred, and in some cases for two hundred years. Where 
they had not been in the possession of the same family others 
had bond fide purchased them. When some of the lands had 
been ravaged by war, and their possessors slain, tlie neigh- 
bouring proprietors had occupied them, and changed them by 
expenditure of their capital and labour into olive-fields and 
plantations. Others, on the faith of long-continued posses- 
sion, had built on the lands. Thus divers equities had arisen 
difficult to be encountered by those who sought a re-division 
of the public land. 

Tiberius Gracchus, B.c. 132, carried a law, constituting 
three commissioners to inquire into the administration of the 
public lands and the violations of the Licinian Law. His 
plan was, that no one should occupy more than 500 jugera 
of the public land for himself, and 250 for each of his sons— 
" ne quis plus mille agri jugera haberet." He further wished to 
enact that the lands thus recovered by the State should not 
be allowed to be sold In order to prevent the wealthy 
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Bomans from acquiring them. It is plain that this enact* 
ment would have been wholly nugatory. Where two free 
agents wish to effect a transfer of property, it is almost im- 
possible for a law to prevent them. Again; buildings 
erected on lands according to this law to be taken from their 
possessors, were to be vaJued, and the price to be given in 
money to the owners of the buildings. But persons who 
had bond fide purchased from the occupants their interest in 
the public lands, grounded on their long possession, would 
have lost their money. This, combined with the political 
reforms meditated by Gracchus, called forth the bitter exas- 
peration which ended in his murder. 

Notwithstanding the great authority of Niebuhr, the 
agrarian bill of Tiberius Gracchus must be considered an 
interference with the rights of private property. In name 
the domain land was public, and the State had a right to 
resume it. But labour had certainly conferred rights of pro- 
perty upon the persons who had been for so many years 
permitted to occupy the land ; and purchasers for value un- 
questionably had preferable rights to the needy populace of 
Bome. Even if Gracchus had proposed to value all the im- 
provements, and pay the full value to the occupants of the 
land, it seems uncertain whether it would not have been 
preferable to divide the money raised for such a purpose 
amongst the plebeians, than first to dispossess the occupants 
of the public land, then to compensate them for their lose, 
and then divide the land amongst the plebeians. The value 
of houees and all buildings on agricultural estates is moat 
imperfectly transferable. In recent experience in Ireland 
mansions built at an expense of 20,0002. and 30,000/., and 
which, to the families of their owners, had a far higher value, 
have not produced at a sale by auction, under the most 
favourable circumstances, one-third of their original cost. 
Therefore it is to be considered that the plan of Gracchus, if 
completed, would have destroyed so much of the value of the 
agricultural property which it proposed thus compulsorily to 
transfer. It is to be regretted, that instead of devoting his 
splendid talents to the scheme of forcibly substituting a 
system of small farming instead of the system of large estates 
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cultivated by slaves^ he did not at once apply his energy to 
the abolition of slavery. 

By the Twelve Tables the legal equality of all Roman 
citizens was established; and it was further enacted that 
there should be an appeal to the people from the sentence of 
every magistrate, and that all capital trials should be con-' 
ducted before the comitia of the centuries. However, the 
aristocracy still preserved the exclusive eligibility to the 
consulship. And the caste system was stiU maintained in 
the prohibition of intermarriages between the patricians and 
plebeians. Cicero ascribes this enactment to the last two 
tables. 

From the recognition of the equality of all citizens in the 
twelve tables, the plebeians rapidly progressed in the develop- 
ment of their civil rights. The Consul Valerius, B.C. 446, 
passed a law giving legislative force to the plebiscita, the 
votes of the Commons in the Comitia Tributa, — " ut quod 
tributim plebes jussisset, populum teneret." The Tribune 
Canuleius, B.C. 445, re})ealed the marriage-law in the last 
of the twelve tables. The office of the quaestors or secre- 
taries of the Public Treasury was thrown open to the ple- 
beians, B,c. 418. The Licinian Law, through the influence 
of the great Camillus, opened the consulship to the plebeians, 
B.C. 366. And the plebeians were admitted to the Dictator- 
ship, B.C. 353 — to the Censorship, b.c. 334. Finally, the 
Ogulnian Law, b.c. 300, threw open the priesthood to the 
Commons; and thereby abolished the distinctness of the 
patrician caste. 

§ 3. The Komans were essentially a nation of warriors. 
Of themselves they acquired no speculative philosophy, and 
for six centuries were ignorant of the very name. They 
were strangers to the various systems of legislation, to those 
rhetorical treatises on jurisprudence, whether composed upon 
aristocratic or democratic principles, which the Greeks pos- 
sessed in abundance. But in their laws, and especially in 
their ancient political system, they displayed a practical 
sense, almost an instinct in legislation. Thus the tribunate 
introduced that element of constitutional opposition which has 
been developed with such success in England in the system of 

VOL. XVI. X 
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government by parties. However, u. c. 686, when Fereeais of 
Macedon was finally conquered, the philosopher Metrodorus 
followed in the train of their victorious army to Home. 
Other Greeks soon accompanied him, and were favoured by 
the most enlightened Romans — Lselius, Scipio, and Scsevola» 
Still the unlettered senate regarded the new philosophy with 
distrust, and, u. C. 592, publicly banished it from Bome. 
But philosophy soon returned in a more honourable guise. 
Athens sent an embassy to Bome u. C. 598, and selected for 
the purpose her then most distinguished philosophers. The 
envoys were — Diogenes, then the head of the Stoics, Crito- 
laus, of the Peripatetics, and Cameades, the Cyrsenaic, of the 
New Academics. During their embassy they also gave 
public lectures, attended by crowds of the youthful patricians. 
Diogenes in particular was supported by the jurisconsults, 
who from that time cultivated the trenchant logic of the 
Stoic philosophy, and introduced many of its principles into 
the Civil Law. But before Cicero no Latin writer on the 
principles of Law and Politics had appeared in Bome» so 
that the entire of this noble domain of literature was open 
for one worthy of it- 

This great man was bom in an age which the universal 
testimony of mankind has called one of the most illustrious 
in the world. Bome culminated in the height of her power, 
and from the freedom of her institutions there was the 
noblest career for talents which any state had ever yet pre* 
sented in the history of mankind. But we cannot here dwell 
upon the details of Cicero's history ; nor upon the orations 
that entranced the ancient world, and have been the delight 
and instruction of every succeeding age ; nor upon the mise- 
rable end of his arduous life. The great Boman orator, 
though more successful in public affairs than Demosthenes, 
like him found a grave beneath the ruins of his coxmtry's 
liberty : — 

** Eloquio sed uterque periit orator ; utruxnque 
Largus et exundans letho dedit ingenii fons." > 

Beflecting on the wretched deaths of the greatest men in the 

* Juvenal, Sat. i. 
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ancient world, modem statesmen may congratulate tbem- 
selves on living in an age and country where a change of 
ministry does not involve confiscation, exile, and death to the 
defeated party. 

Late in life, when the combinations of his enemies had 
succeeded in driving him from the public stage of politics, he 
applied himself again to philosophy, and laboured to trans- 
plant into Italy the most perfect theories of the Grecian 
schools. Cicero combined in himself the characters of the 
learned lawyer, the enlightened statesman, and the profound 
philosopher. He lived and took a leading part in one of 
the most eventful and splendid periods in history. His 
friends and enemies were the captains and statesmen of the 
age. There is therefore in his political philosophy a practical 
turn which renders it more useful than the poetical aspira- 
tions of Plato, or the hard abstractions of Aristotle. With 
Cicero, eloquence was an aid to worldly honour, political 
philosophy a guide to actual legislation. 

The celebrated treatise *^ De Kepublic&" was rescued from 
oblivion by the learned Cardinal Maio, when librarian of the 
Vatican* He discovered the work in a palimpsest volume 
containing a part of '* Augustin's Commentaries on the 
Psalms," and published the greater portion of it at Bome 
in 1822. 

Cicero shows first that the study of philosophic truth 
should be made as practicable as possible, and applied to the 
interests of philanthropy and patriotism. 

It is not sufficient to possess virtue as an art except we 
use it.^ An art, iudeed, though we may not use it, may still 
be possessed in knowledge', but virtue absolutely consists in 
its use, and its noblest use is the government of the Com- 
monwealth. For nothing is said by philosophers, so far as it 
is said rightly and honestly, which has not been discovered 
and confirmed by those who have given laws to States. For 
whence is piety? — from what sources Religion? — whence 
the Law of Nations, or that which is termed the Civil Law ? 
—whence justice, faith, equity? — whence modesty, conti- 

* Ciceronis Opera, vol. ix. p. 305. Leipsic, 1849. 
X 2 



308 The History of Jurisprudence. 

nence^ the horror of baseness, the emulation of praise and 
honour? — doubtless from those who instilled some of these 
principles by education, confirmed others by manners, and 
sanctioned others by laws.* 

Xenocrates when asked what his disciples learned from 
him replied, " to do spontaneously what they might be com- 
pelled to do by the laws.** Therefore that citizen, who, by 
the authority and sanction of laws, obliges all to that to which 
the philosophers by their eloquence could scarcely persuade a 
few, is to be esteemed before such doctors. For what speech 
of their's is so exquisite as to be preferred before a well-con- 
stituted state, public justice, and good manners ? ^ 

In these books Cicero undertakes a discussion on the 
State, and first argues against the hesitation of philosophers 
to enter into public afiairs.^ If there be any who are moved 
by such authority, let them attend to those whose authority 
and glory are greatest amongst the most learned men ; whom 
I consider, even though themselves have not conducted the 
Government, still, since they have investigated and written 
much concerning public affairs, have discharged a species of 
political duty. And the seven whom the Greeks named 
wise absolutely employed themselves in the midst of public 
afiairs. Nor is there any thing in which human virtue 
approaches nearer to the power of the Gods than in the 
founding of new States, or preserving those already founded : 
*^ Neque enim est uUa res, in qua propius ad deorum numen 
virtus accedat humana, quam civitates aut condere novas, aut 
conservare jam conditas." * 

Scipio Africanus, the son of Paulus JEmilius, Quintus 
Tubero, and Ltelius, are then introduced as spending the 
Latin holidays in the gardens of the first, and their conversa- 
tion upon political science is given as related by Kutilius at 
Rhodes to Cicero in his youth. After some preliminary 
conversation Scipio, on the request of the others, gives his 
views on the management of public affairs. 

The study of astronomy is contrasted with politics. What 

» De Uepub. lib. i. i>. '^ Lib. i. 3. ^ Lib.' i. 6. 7. 

♦ Lib. i. 7. 
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-can he deem splendid in the affiiirs of men who has penetrated 
the realms of the gods, or durable who knows what ia 
tetemity, or glorious who sees how paltry is, first, the entire 
«arth, next that part of it which men inhabit ? And can we, 
placed in a small part of it, unknown to most nations, still 
hope that our name can circulate to the widest extent ? How 
fortunate is he to be considered who may claim all things as 
his own, not by the law of the Quirites, but by the right of 
philosophers ; not by the civil bond, but by the common law 
-of nature ; which forbids any thing to be the proixsrty of any 
man unless of him who knows how to treat and use it ; who 
considers military commands and consulships as necessary, 
not desirable things, to be undertaken in order to discharge a 
duty, not to be sought for glory and emolument; who, in 
fine, as Cato was wont to say of Africanus, deemed himself 
never more busy than when he did nothing, never less alone 
than when alone. ^ 

After some further discussion Scipio proceeds to define the 
Commonwealth, — res publiccu 

The Commonwealth is the state of the people. But the 
people is not every association of men, gathered together in 
every way, but the association of a multitude allied by the 
compact of justice and the communion of utility. And the 
first cause of union is not so much weakness as the natural 
association of man : " Est igitur, in quit Africanus, res pub- 
lica res populi: populus autem non omnis hominum coBtus 
quoque modo congregatus, sed coetus multitudinis juris con- 
sensu et utilitatis communione societas. Est autepi prima 
causa coeundi non tarn imbecillitas, quam naturalis quasdam 
hominum quasi congregatio."* 

Every commonwealth in order to last must be governed 
by a certain authority. This authority must either be depo- 
sited in the hands of one monarch, be entrusted to certain 
delegates, or be undertaken by the multitude. All these 
single forms of government are liable to the greatest dangers. 
Therefore a fourth species of government is most to be 
approved, moderated and combined out of the three former. 

» Lib. i. 17. 26. » Lib. i. 26. 39. 
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" Itaque quartum quoddam genus rei publicae maxim^ pro* 
bandum esse sentio, quod est ex his quaa prima dbd modera- 
turn et permixtum tribus." > And the state is such as is the 
nature or will of the governing power ; wherefore liberty has 
no domicil in any other state unless in that in which the 
power of the people is supreme. 

After discussing the merits of the monarchical, democra- 
tical, and aristocratical systems, Scipio declares again that 
he approves of none separately, but prefers the system united 
of the three. But if one of the simple forms is to be pre* 
ferred, that is the monarchical* 

But a revolution in an absolute monarchy is most certain. 
When the king begins to be unjust, that species of govern- 
ment perishes. If the nobles have overcome the king, as 
frequently happens, the state obtains the second constitu- 
tion of the three, a council of the aristocracy consulting for 
the public benefit. If the people of themselves expel or slay 
a tyrant, so far as they are wise they are moderate, and strive 
to protect the commonwealth established by themselves. 
But if they raise their strength against a just king, or deprive 
him of his realm, or taste the blood of the nobles, and subject 
the whole commonwealth to their license, no sea or fire is 
more difficult to appease than the unbridled insolence of the 
multitude.^ From the extreme license which alone they call 
liberty, Plato declares a tyrant must arise ; for as from the 
excessive power of the nobles springs the destruction of the 
nobles, so this excessive liberty visits with slavery a people 
too free. AU things in excess generally turn to their con- 
traries ; and this most of all happens in political affairs : for 
from this indomitable and capricious people is chosen some 
chief against their expelled leaders, — audacious^ impure^ 
insolently prosecuting those who have deserved best of the 
state, gratifying the people with both the property of others 
and his own. Finally, such men stand forth the tyrants of 
those by whom they were raised ; which despots, if the good 
eitizens crush, the constitution is reestablished ; but if the 
wicked, faction becomes another species of tyranny. Thus 

» Lib. I 29. 45. • Lib. i. 42. 65, 
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tyrants snatch the sovereign power as a ball from the hands 
of kings ; but from them the nobles or the people ; from 
whom dther factions or tyrants. Nor is the same constitu* 
tion of government long mdntained.^ 

A mixed government is therefore the best. There should 
be in the ccmimonwealth something preeminent and regal: 
something should be asngned to the authority of the nobles ; 
some things rested for the judgment of the multitude. 
This constitution possesses that great equality which free 
men cannot long be deprived of; secondly, stability, because 
the other forms easily change into their contraries : so that a 
tyrant starts up from a king, a &ction from an aristocracy, 
a mob from a people. But in the united and mixed consti* 
tution of the commonwealth this cannot happen without the 
greatest vices in public men.' 

In the second book Cic^o reviews the history and deve- 
lopment of the Soman constitution. Cato used to say that 
the constitution of Home on this account excelled all others, 
because in them individuals had established the state by their 
own laws and ordinances, as Minos that of the Cretans, 
Lycurgus that of the Spartans, Theseus, Draco, and Solon, 
and others that of the Athenians. But the Broman constitu- 
tion was not established by the genius of one man, but of 
many ; nor in the life of one man, but in many ages and cen- 
turies. For he said there never yet existed an intellect that 
nothing could escape.' After the history of the Boman 
Commonwealth, the second book concludes with an eulogium 
on the gradation of ranks proper in a state. The statesman 
must never cease from instructing and contemplating himself, 
80 as to summon others to his imitation ; in order that by the 
splendour of his intellect and life, he may offer himself as a 
mirror to his fellow citizens. For, as in lutes or harps, and 
as in song itself, a certain harmony must be obtained out of 
the distinctive tones, which, when changed or discordant, 
practised ears cannot bear ; and that harmony is made con- 
cordant and consonant out of the modulation of dissimilar 
notes : so, from the highest, and lowest, and middle, and in- 

; Lib. i. 45, 68. / Lib. i. 45. €9. " Lib. ii, 1. 
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tervening ranks^ as sounds, the state becomes harmonious 
from the concord of its dissimilar elements. And what is 
called by musicians harmony in song, this is concord in the 
state, the closest and best bond of security in every common- 
wealth. And this cannot exist without justice.^ But all 
that has been said concerning the government of the state is 
nothing, unless this is established, that without the strictest 
justice no government can be long conductq^.^ 

In the third book, — one of the most magnificent relics of 
ancient philosophy, — ■ Cicero, in imitation of Plato, discusses 
whether justice be natural and immutable, or whether it rest 
only in opinion. Philus, in his argument against the inhe- 
rent nature of justice, supports the character which the 
Sophists undertake in the " Dialogues " of Plata 

Nature has treated man less like a mother than a step- 
dame. He has been cast into mortal life with a body naked, 
fragile, and infirm ; and a mind agitated by troubles, humbled 
by fears, weakened by labours, prone to the passions. In 
which, however, there lies, as it were hidden, a divine fire of 
genius and intellect. The pleasing tie of speech united men 
first divided. By this same intellect, a few characters having 
been invented, the infinite sounds of the voice are all de- 
signated and expressed, by which also converse is held with 
the absent, the symbols of our ideas and the memorials of the 
past recorded.^ 

Political science and the discipline of nations, whether 
discovered by men practised in the variety of public affairs, 
or treated in their literary leisure, is to be honoured. In 
great intellects it attains an incredible and divine virtue; 
and if to these faculties of soul which are here received from 
nature or developed by social institutions there be added 
learning and an extensive knowledge of affairs, persons so 
gifted must be preferred to all others. For what can be 
more admirable than the management and practice of the 
grand affairs of state united to the study and knowledge of 
the arts ? What can be more perfect than a Scipio, a Lselius, 
a Pliilus, who, omitting nothing that pertained to the gloty- 

» Lib. ii. 42. 69. s Lib. ii. 44. 7 L } Lib. iii. I. I. 
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of the greatest men, joined to the examples of our country- 
men and ancestors the foreign philosophy of Socrates. 
Wherefore he has attained all things towards glory who has 
willed and accomplished the cultivation of himself, as well by 
the institutions of our ancestors as by learning. But if 
either path of wisdom is to be chosen, still, though the tran- 
quil mode of life passed in the most excellent studies and 
arts may seem the more happy, this political science is the 
more laudable and illustrious, in which life the greatest men 
become glorious, like M. Curius, '^ Quem nemo ferro potuit 
superare nee auro."* 

Between philosophers and politicians there is this principal 
difference, that the former have developed the principles of 
nature by their writings and technical systems, the latter by 
their institutions and laws. But Kome has produced, if not 
sages, at least men worthy of the highest praise, since they 
have cultivated the precepts^ and discoveries of sages. 

Philus, following out the ailment of Carneades the 
sophist, asks, if it be the duty of a just and good man to 
obey the laws, what are the laws ? Are they all laws indif-r 
ferently? But virtue does not permit inconsistency, nor 
does nature allow variety ; and the laws are sanctioned by 
punishment, not by our fear of justice. Wherefore there is 
no natural right, and men are not just by nature. Alexander 
asked of a pirate by what audacity he infested the sea with 
one brigantine ? He answered, '* By the same with which 
you infest the world." This same Alexander, how could he, 
without taking the propierty of another rule, enjoy so many 
pleasures, and reign supreme? But justice commands us to 
spare all, to consult for mankind, to give each one his own.? 
But worldly wisdom teaches us* to gain wealth, power, riches 
from alL 

The answer to this sophism is obvious. Many things long 
existed in nature before they were perceived by human in- 
telligence. WKerever a circle was, all. the radii which sprang 
from its centre were equal, although it required the cultiva^ 

* Lib. iii. 3. 6. • Lib. iii. 4. 7. * Lib. iii. 12. 21. 
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tion of mathematical studies in the brain of a clever man to 
perceive this fact. 

LaBlius replies to the sophisms of Philus in the celebrated 
passage on natural justice. 

There is a true law, a right reason, conformable to nature, 
diffused through all, constant, eternal; which by its com- 
mands summons to duty, by its prohibition deters from 
wrong ; which, however, neither in vain commands or forbids 
the good, nor by its commands or prohibitions deters the 
wicked. This law it is not right to contradict, nor^to^^dero- 
gate from any part of it, nor entirely to repeal it ~; nor can 
we be released from this law by the senate or by the people ; 
nor is another expounder or interpreter of it to be sought ; 
nor shall it be one law at Rome, another at Athens, are now, 
one hereafter. But the one eternal immutable law must 
embrace all nations in all time, and be the common master 
and lord of all. God himself is its author, promulgator, en- 
forcer. He who shall not obey this law, shall fly from him- 
self ; and, despising the nature of men, shall on this account 
suffer the greatest punishments, even if he escape the other 
usual misfortunes.^ The virtue which obeys this law nobly 
aspires to glory, which is virtue's sure and impropriate re- 
ward, — a prize she can accept without insolence and forego 
without aspiring. When one is inspired by virtue such as 
this, what bribes can you offer him? — what thrones, what 
empires ? He considers these but mortal goods, and esteems 
his own divine.^ 

Lastly, Cicero shows that patriotic statesmen will not only 
be rewarded on earth by the approval of conscience and the 
applause of the virtuous, but that they shdl hereafter enjoy 
eternal happiness.' 

The great works of Cicero, De Legibus and De Repub- 
lic&, were neglected by his contemporaries, and under the 
Em{nre were, we may imagine, almost proscribed. The ideas 
dF eternal and immutable justice, of moral duty, of pure 
reason and liberty, were impossible to be understood by a 

> Lib. iii. 22. 33. 

• Bartiam's Translation, Cic. De lUp. vol. L p. 270. 

\ De Repub. lib. vi. 
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people degraded by vice and ignorance. The scholiasts 
commented upon the grammar of Cicero's writings, yet were 
unable to perceive their spirit But the Christian Fathers 
of the Church first understood these admirable compositions. 
Whilst Diomedes Nomius and Aulus Gellius only analysed 
the metaphors and ellipses used by Cicero, St Augustine 
and Lactantius quote the passages of the De Bepublicfi, and 
in magnificent language comment upon their philosophy. 
Many things in the politics of Cicero are to be censured ; he 
justifies the sway of the Roman people over the conquered 
provinces on the same principles which enable him with 
Plato and Aristotle to justify slavery ; he did not understand 
the idea of the natural rights of man reserved for a later and 
a Christian age. Much of his political system is but a 
paraphrase of the Grecian philosophy adapted to the larger 
mduction of Roman history. But this is wrought out by 
him in the most splendid language, with all his most won- 
derful powers of composition. Many of these sublime 
political truths were recognised and published by the Chris- 
tian Fathers. And thus Cicero had an important result 
upon general civilisation. Those who popularise certain 
truths in politics do as much for mankind as those who dis- 
cover and scientifically adjust them. 

Cicero's treatise, De Le^bus, was composed by him when 
in his fifty-sixth year, about two years after the publication 
of his treatise De Bepublicd, to which it forms a supplement. 
It was written in imitation of his favourite model, Plato. 
The Greek philosopher wrote two dialogues on Government 
and Laws ; the Roman felt an irresistible compulsion to do 
the same. The treatise on Laws was divided into six books, 
like the treatise on Government Of these only three have 
come down to us. In the first he* discusses the origin of 
laws and the source of obligations, which he derives from the 
universal nature of things ; or, as he explains it, the consum-r 
mate reason and will of the supreme God In the second 
and third books he gives a body of laws, comformable to his 
own plan of a well ordered state.* 

The theory, in fact, which he anncmnces in the first book 

> 2 Dunlop. 378. 
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is briefly this, that man being linked to a Supreme God hf 
reason and virtue, and the whole species being associated by 
a communion of feelings and interests, laws are alike founded 
on divine authority and natural benevolence. Keason pre<» 
scribes the law of nature and nations. 

In the second book of the De Legibus, Cicero proceeds to 
set forth a body of laws. And since all law is divine or 
human ; but regard should be paid first to the divine law ; 
he first lays down the laws relating to religion and the 
worship of the gods. 

The third book contains the laws of the magistrates. 

The work, after the Platonic fashion, is cast in the form of 
a dialogue, in which Cicero, his brother Quintus, and Atticus 
are the speakers. And the introduction is directly imitated 
from the Phgedrus of Plato. The scene is laid at his villa 
near Arpinum, his birthplace, on the banks of the Liris, 
beneath a shady grove, where grew an ancient oak. This 
oak reminds Atticus of the oak in the poem which Cicero 
wrote in eulogy of Marius; Quintus says as long as the 
Latin language is spoken this oak of Marius will not lose its 
reputation. But the poem which Cicero hoped to be im- 
mortal has long siuce perished with the oak. 

The conversation then turns upon History ; and Cicero, 
upon the plea of want of time, declines to write a history of 
the Eoman Empire ; but consents to give his sentiments on 
the subject of Universal Justice. From this investigation the 
Epicureans must retire who Care not for the Republic The 
New Academy must be silent, for her objections would 
destroy the well ordered structure of his lofty system. Zeno, 
Aristotle, and the disciples of Plato are the teachers who 
best prepare a citizen for social life. They had many great 
men in Bome who were wont to expound to the people the 
nature of law and explain its doctrines. But though they 
professed great things, they were practised in trifling. 

What can be grander or nobler than Jurisprudence ? or 
what can be more insignificant than the practice of lawyers ? 
— necessary as it is for the people. In no kind of discussion 
can we more advantageously investigate the faculties which 
man owes to nature, and the capacity of the human mind for 
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tbe noblest enterprises. The true objects of thought and 
action should be discussed for which we were bom into the 
worlds and the beautiful association and fellowship which 
bind men together by reciprocal charities; when we have 
fathomed these grand and universal principles of morals^ we 
shall drscover the true fountain of laws and rights. Not in 
the edict of the praetor, not in the laws of the Twelve Tables, 
but in the depths of philosophy, must the knowledge of juris- 
prudence be sought.* 

With respect to the true principles of justice — " Lex est 
ratio summa, insita in natursl, qu» jubet ea, quae facienda 
sunt, prohibetque contraria."* 

Many learned men have maintained that it springs from 
Law. They say Law is the highest reason implanted in 
nature, which prescribes those things which ought to be done, 
and forbids the contrary ; they have therefore conceived that 
moral prudence is a law, the force of which is to command us 
to do good, and forbid us to sin. They have thought also 
that law is called by the Greek name vofw^y which is de- 
rived from vs^iM to distribute; from giving to every man 
his due. But Cicero considers that the moral essence of Law 
is better expressed by its Latin name, lex, which conveys 
the idea of selection or discrimination. For as the Greeks 
placed the essence of Equity, so the Romans plead the essence 
of selection, in Law. But nevertheless both these character- 
istics are proper to Law ; which, if it be correct, the origin 
of justice is to be sought in this Law, meaning thereby the 
eternal Law of Morality. This indeed is the true energy of 
nature, the very soul and essence of wisdom, the rule of right 
and wrong. And the principles of justice must be established 
on that supreme law which had its origin before all the ages, 
before any law was written or government constituted. 

Man is the only creature amongst so many races of 
animated beings, who has a share in that reason and thought, 
in which the rest are deficient. And what is there, not in 
man alone, but in all heaven and earth more divine than 

'/ De Legibus, lib. i, c. 5. (Wagner's edition, Gottingen, 1804.) 
' Lib. c. 6. 
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reasoDj which when it has grown to maturity and become 
perfect, is rightly termed wisdom* 

There exists, therefore, since nothing is better than reason, 
and since this is the common property of God and man, an 
original partnership in reason between God and man. Now 
virtue is the same in the Deity and in man. This virtue is 
nothing else than a nature perfect in itself, and developed to 
the highest degree of perfection. There exists, therefore, a 
similitude between God and man ; nor can any knowledge be 
more appropriate and sterling than what relates to this divine 
similitude. Nature, attentive to our wants, offers us her 
treasures with the most graceful profusion. And we may 
easily perceive that the benefits which flow from her are true 
and veritable gifts ; which Providence has provided on pur- 
pose for human enjoyment, and not the fortuitous productions 
of her exuberant fertility. Innumerable arts have likewise 
been discovered by the teaching of nature; for reason doth 
imitate her, and skilfully discover all things necessary to the 
happiness of life. 

Now Nature has lavished such a fertility of things with a 
view to the conveniences and uses of them, that the fruits of 
the earth seem given to us designedly, not gratuitously pro- 
duced. The innumerable arts have been found by the in- 
struction of nature, which reason imitating, has skilfully 
discovered the things necessary for life.^ 

Man himself this same Nature has not only adorned with 
activity of mind, but hath also bestowed on him the senses as 
guardians and messengers ; and she hath laid bare the neces- 
sary understan^g of many obscure principles, as the foun- 
dations of some knowledge, and given us a mould of frame 
suitable and fit for the human mind. It is not necessary to 
dwell upon these fiiculties and capabilities of the body, — the 
modulation of the voice, — ^the power of speech, which is the 
greatest harmoniser of human society, — '^orationis vim quae 
conciliatrix est humanse maximd sodietatis." 

Of all things which are the subjects of discussion amongst 
learned men, nothing is certwily more important than that 

' Lib. i. c. viii. 
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it should be plainly undeiBtood^ that we ore bom for 
Justice, and that Bight is not founded on Opinion, but in 
Nature, — <* nos ad justitiam esse natos neqae opinione sed 
natura constitutum esse jus." ^ 

Although Cicero had borrowed so much from the Greek 
philosophy, his mind revolted at many of its disfiguring 
errors. The system of castes adopted by Plato and Aristotle 
is rejected by Cicero. He expressly holds the principle, that 
in the conduct of life every one ought to look to his own 
nature ; every one ought to choose a mode of life and vocation 
agreeable to his natural disposition; one will rightly devote 
himself to philosophy, another to war, a third to oratory, and 
others to such occupations as they^ may severaQy-deem to be 
becoming a free citizen. Blindly to follow a paternal pro* 
fession, or to do a thing because it is the general fashion, is 
highly foolish.^ 

Bitter has observed' that in perusing the political writings 
of Cicero, it should be borne in mind that many doubts 
would naturally surest themselves to the mind of a politician 
who had not entirely withdrawn from public life, of the expe- 
diency of promulgating his own opinions of the constitution of 
his country, and its administration, and deter him from ex- 
pressing openly and unreservedly the peculiar instructive and 
valuable conclusions which his long experience had enabled 
him to form. 

The scientific development of the Boman Law is best 
evidenced by the definitions given by the learned jurists who 
accomplished its great codification under Justinian. In the 
Institutes ore found the following definitions, — '^ Justitia 
est constans et perpetua voluntas jus suum cuique tiibuere. 
Jurisprudentia est divinarum atque humanarum>erum no- 
titio, justi atque injusti scientio."^ This is a correct definition 
of the virtue of justice as the constant and perpetual dis- 
position to give every man his right. But it is not a correct 
definition of justice as capable of being enforced by the 
government of a country. Inasmuch as only a limited class 
of rights and their correlative duties is capable of being pro- 

» Lib. i. c. 10. » De Off. i. 32, 33. » B. xii. c. 2. 

< Tit. 1. 1. 
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tected and enforced by the public authoritj*. The details of 
domestic life, the exercise of the virtues of benevolence and 
gratitude, the duties we owe to society in good conduct and 
the beneficent administration of property, — these things are 
all beyond the sphere of justice as possible to be administered 
in our Courts of Law. 

The following is the definition of natural law : — ** Jus 
naturale est quod natura omnia animalia docuit. Nam jus 
istud non humani generis proprium est, sed omnium anima- 
lium quae in coelo, quae in terrS, qu& in mari noscuntur.**^ 
According to this definition the term natural law embraces 
all the principles of nature common to all animals. But 
natural law, as now understood, only implies the theory of 
that part of our duties which is capable of being enforced. 

The phrase, jiLs gentiuniy as used by the Roman jurists, 
corresponds more nearly to the modern term natural law^. 
" Jus autem gentium omni humano generi commune est." 
And so the phrase appears to designate the natural principles 
of right common to all. 

The Law of Nations was almost unknown to the Komans, 
nor have we any important records of their jus feciale. 

Upon the fall of the Roman Empire the study of the Civil 
Law was almost abandoned. But the traces of the ingenuity 
and the scientific ability of its jurists are to be found in the 
legal history of the principal nations of Europe. 

§ 5. Notwithstanding, that in the feudal monarchies the 
authority of the civil law was greatly lessened, and in some 
annihilated, the systems of the civil jurists to this day survive 
in many of the most important portions of our jurisprudence. 

During the greater part of three centuries, Britain was a 
Roman province from the year 82, when Agricola reduced 
the Britons to subjection, down to the year 463, when the 
Roman legions were finally withdrawn to assist Honorius 
against the Goths under Alaric. During this time, the judi- 
cial tribunals of Roman Briton were fashioned upon the 
Roman models. And the corporations invented by the Roman 
jurists were unquestionably the origin of the municipal insti- 

» Inst. tit. 2. 



The History of Jurisprudence. 321 

tutions, by which England in every age has been distin- 
guished. Papinian, the celebrated Boman jurist under Sep- 
timus Severus, presided in the forum of Eboracum^ York. 
Ulpian and Paulus also are considered by Selden to have 
occasioned the functions of assessors in the tribunals of 
Koman Britain. But the invasion of the Anglo-Saxons 
swept away the monuments of Boman genius and civilisation. 

After the Boman conquest, the study of the Civil Law 
was first prominently introduced into England in the reign 
of Stephen. Archbishop Theobald, the immediate prede- 
cessor and instructor of the celebrated Chancellor and Arch- 
bishop Thomas-a-Becket, brought Vacarius, an Italian priest, 
to England, a.d. 1143. Vacarius first brought the Pandects 
into England, and shortly afterwards, a.d. 1149, established 
a school of Civil Law at Oxford. There he taught with the 
greatest success ; and the school so founded has continued to 
the present day. Soon after the establishment of this school, 
difierent learned persons compiled treatises on the Laws of 
England. And to this school, perhaps, may be attributed 
the origin of that scientific system of jurisprudence which 
arose, as Sir William Blackstone has remarked, in the interval 
between the reigns of Henry II. and Eidward I. In the 
reign of Henry II. was published the treatise compiled under 
the direction of Glanville, who was, in 1189, capitalis justida- 
rius totius Anglim. In the reign of Henry III., Bracton, 
Doctor of Civil Law, and also was one of the King's Justices 
Itinerant in 1244, collected, though not professedly by autho- 
rity, the laws and customs then prevailing in England. In 
the reign of Edwscrd I., from whose time, according to Lord 
Chief Justice Hale^ the whole scheme of English Law may 
date its existence, many treatises appeared. The principal of 
these are, Fleta, — written by some learned person confined in 
the Fleet prison, about the 13th year of Edward I.; others 
by Britton and Gilbert de Thornton, and another entitled 
the Mirror of Justices. 

Glanville, though in stating the principles which govern 
the important subject of contracts he has evidently borrowed 

* Hale's History of the Common Law, p. 156. 
VOL. XVI. Y 
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from the Institutes of Justinian^ avoids all notice of the 
sources whence they were obtained. Bracton, in his treatise 
** De Legibus ct Consuetudinibus Angliae," introduces from 
the Institutes of Justinian the leading principles of justice, 
— ^^ Justitia est constans et perpetua voluntas jus suum cui- 
que tribuere,'' and numerous other Boman maxims. He also 
adopts the title and method of the Institutes. He uses the 
term Praetor to designate a Common Law Judge, and distin- 
guishes between the jus civile and jus praetorium. He also, 
in numerous instances, expressly quotes the Institutes, the 
Digest, and the Code. In fact. Sir William Jones has said, 
*^ when I rely on the authority of Bracton, I am perfectly 
aware that he copied Justinian almost verbatim." 

Many portions of the Civil Law have been incorporated 
into the laws of England and Ireland ; and the law of Scot- 
land is more immediately founded upon the Boman procedure. 
The study of these portions is directly practical for the edu- 
cation of an English lawyer. From the Civil Law has been 
learned much of the doctrine and practice of Equity ; and 
the Civil jurists have constantly been cited by our most 
eminent Chancellors. At Law and in Equity the great 
names of Lord Chief Justice Hale, Lord Chief Justice Holt, 
Lord Hardwicke, Lord Mansfield, Lord Stowell, Sir Wil- 
liam Grant, and Lord Brougham, show that the knowledge of 
the Civil Law is an aid to the cultivation of the most power- 
ful intellect, to the formatioxi of the soundest legal mind. 

Uses were directly borrowed from the fidei commissa 
of the Civil Law, although it is true that in their introduc- 
tion, the ecclesiastical chancellors extended the Boman prin- 
ciples. During the latter years of the Boman Bepublic, 
various prohibitory laws existed as regarded successions and 
legacies. Among them, in particular, was the Yoconian law, 
u. c. 584, which precluded the appointment of a female, even 
an only child, as heir. Exiles, and unmarried persons also 
were incapable even of taking a legacy under the testament 
of a Boman citizen.^ A practice therefore arose of consti- 
tuting by will a qualified citizen as heir, or universal devisee 

' Vinnius, ad Inst. ii. 28. 1 . 
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and executor, with a precatory request that he would give 
the inheritance, or part of it, to the intended legatee or 
devisee, who could not take it by direct appointment. ^* Qui- 
bus enim non poterunt hereditatem vel legata relinquere, si 
relinquebant fidei oommittebant eorum qui capere ex testa- 
mento poterant."^ This was called "a fidei commissum," of 
which the form has been preserved in the Institutes. The 
person thus constituted heir, was called ** hieres fiduciarius ;" 
and the person to whom the testator directed the inheritance 
to be given was called '^ hnres fidei oommissarius." 

Before the time of Augustus, such trusts were left to the 
honour of the person so selected But Augustus, moved by 

I the solicitations of individuals, and by some gross breaches of 

I confidence that had occurred, first ordered the Consuls to 

compel the performance of such trusts as ^^ fidei commissa." 
Next, he created a Praetor at Bome, to whom was given the 
jurisdiction over them. The Emperor Augustus thus gave 

! a legal sanction to the violation of existing laws, without 

repealing them. However, this plan ultimately had the 
most singular effect upon the English legal system, giving 
origin to the distinction between legal and equitable estates. 
Thus, a person at one side of Westminster is the owner, at 
the other a trespasser. 

The Emperor Justinian completed the system introduced 
by Augustus, and extended the rights of the ^' haeres fidei 
commissarius " by a law which enacted, that if a testator should 
direct the person whom he constituted his heir to give either 
the whole or a part of the inheritance to another, and if this 
circumstance could not be proved either by the written will 
of the testator, or the testimony of five witnesses, in case the 
person constituted heir should refuse to comply with the 
intention of the testator, he was compellable either to make 
a solemn oath that the testator had not created a " fidei com- 
missum," or else to execute the trust reposed in him. Thus, 
the right of the person having the beneficial interest '^ cestui 

I que use," which was originally only "jus precarium," one for 

which the remedy was only by entreaty or request, became 



» Just. Inst. ii. 23. 1. 
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^'jus fiduciarium,^ entitled to a remedy from a court of 
justice. 

The history of the introduction of uses into England is 
well known. They were originally employed to evade the 
statutes of Mortmain. Corporations^ and especially the eccle- 
siastical corporations, were by the policy of the law prohibited 
from the purchase of land, unless a licence in Mortmain were 
previously obtained. The Mortmain statutes were constantly 
evaded by different expedients, one of which was to obtain 
grants, not to the religious houses directly, but to some per- 
son to hold to the use of the religious houses. Now the 
principle of the feudal tenure was to look no further than the 
actual and ostensible tenant, and to consider him alone as 
proprietor. In the Courts of Common Law the use was a 
nonentity, and so it escaped the statutes of Mortmain. But 
the Chancellors, who were then almost invariably ecclesiastics, 
acting on the principles of the Roman law, maintained that 
these gifts were binding on the conscience, and ought to 
be like the " fidei commissa." 

As regarded the religious corporations, this continuance of 
uses was of little avail ; for immediately there was passed a 
statute, 15 Ric. II. c 6., which enacted that for the future, 
uses should be subject to the statutes of Mortmain, and for- 
feitable like the lands themselves, unless the licence of the 
Crown were duly obtained. But the uses continued. It 
soon, however, appeared that the assumed jurisdiction of 
Chancery was not sufficient ; for whenever a positive decla- 
ration of a use could not be proved, the Court of Chancery 
could not compel the feoffees to uses to execute them, there 
being no legal proof that they held the land for the use of 
any other person. To remedy this evil, the precedent of the 
Emperor Justinian's reform of the system of procedure in 
respect to the "fidei commissa" was exactly followed. John 
Waltham, Bishop of Salisbury, and Chancellor to King 
Richard II., took advantage of the privilege given him by 
the Statute of Westminster, 2. 13 Edw. I. c. 13., of in- 
venting new writs, and invented a new writ of subpoena, re- 
turnable into the Court of Chancery only to compel the appear- 
ance of a defendant, and to oblige him to answer upon oath 
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the allegations of the plaintiff, contrary to one of the first 
principles of the Common Law — that no man can be com- 
pelled to charge himself — "nemo tenetur prodere seipsum." 
Such has been the introduction of uses into the English Law. 

Blackstone has considered that this was the origin of the 
equitable jurisdiction of the Court of Chancery ; and says, 
that this writ of subpoena returnable into Chancery only to 
make the feoffee to uses accountable to his cestuique use, 
was afterwards extended to other matters wholly deter- 
minable at Common Law. But Sir James Mackintosh has 
shown his inaccuracy ; he says ^ " It would seem that this 
device [of the subpoena] was not first employed as has been 
hitherto supposed^, to enforce the observance of the duties of 
trustees who held lands, but for cases of an extremely differ- 
ent nature, where the failure of justice in the ordinary courts 
might ensue, not from any defect in the Common Law, but 
from the power of turbulent barons, who, in their acts of 
outrage and lawless violence, bid defiance to all ordinary 
jurisdiction*" Sir James Mackintosh then proceeds to show 
that in the earliest cases in Chancery there are statements of 
the age and poverty of the complainants, and of the power, 
and even of the learning of the supposed wrongdoer, topics 
addressed to compassion, or at most to equity in a very loose 
and popular sense of the word. It may be difficult to imagine 
how the clerical chancellors could have moulded into a regular 
form this very anomalous branch of jurisprudence. But 
many of the ecclesiastical order, originally the lawyers, were 
eminently skilled in the Civil and Canon laws, which had 
attained an order and precision unknown to the digests of 
barbarous usages then attempted in Great Britain. 

The English system of Common Law Pleading is directly 
derived from the technical system used in the more ancient 
Boman Law, whilst the system of Equity Pleading was 
derived from the method used under the Jus Praetorium. 
The ancient Boman Law was all stricti juris. So is every 
system of law in its first attempt at scientific development. 

The equitable jurisdiction was usurped first by the Con- 

* Life of Sir Thomas More. * Bla. Com. book iii. 
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8ul8> perfected under the Praetors, and is known to us as tBe 
Jus Praetorium. Thus Cicero ^> enumerating the different 
sources of the Roman Law, says : — " Est enim jus Civile 
quod in legibus, senatiis consults, rebus judicatis, jurisperi- 
torum auctoritate, edictis magistratuum, more> aequitate 
oonsistit.'' 

The mode of procedure under the andent Roman Law 
was by actio — the two principal classes of which were the 
actio in personam^ and the axitio in rem ; to which were added 
the actio mixta. So in English Law Pleading actions are 
real, personal, or mixed. In the actio in rem the artor — plain- 
tiff sued the reiu — defendant, for the recovery of some parti- 
cular thing — for example, a landed estate, not in respect of 
any contract, but because the actor claimed the better title. 
It was an action to try the right to the property. In the 
actio in personam the actor sued the reus in respect of some 
obligation arising either from a contract, ex contractu^ or 
from a wrong, ex delicto. 

The analogy of our Law Pleading to this system will at 
once be traced by every student.* 

This system was full of the most technical subtlety ; and 
as in our Law Pleading, the slightest slip was fatal to the 
action. A modification was introduced in which the actor 
proceeded by formula. According to this method the actor 
obtained from the Praetor a precept which, together with the 
subsequent pleadings, were delivered to the Judge who after- 
wards tried the cause. Similarly in England original writs 
were sued out from the office of Chancery. In proceedings 
by formula it was originally necessary to state the cause of 
action by some name recognised by the law as empti^ venditi, 
locationis. However, as many cases were without the strict 
letter of the law, the intentio of the formula was allowed to 
be so framed as to state the facts in a form settled by a 
Jurisconsult. Hence arose the distinction between actiones 
prcBscriptis verbis^ and actiones in factum. So in Law 
Pleading there are the more regular forms of trespass, as- 

» Topica. • Stephen on Pleading. 
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sumpsit, debtj covenant, ejectment, and also the form of the 
action on the case.^ 

In the English system the word actor has not been re- 
tained. It has been translated into the word plaintiff, de- 
rived from the proceeding by plaint in the Saxon County 
Courts. The word defendant has been taken from the 
ordinary commencement of a plea in an action at law. 
^ And the said C. D. comes and defends the wrong and 
injury." The word defend — as defendere in Latin — mean- 
ing in old English to deny. 

When the reusy defendant merely denied the plaintiff's 
case, no form of pleading was necessary. But when he 
relied on distinct matters of defence these were stated in the 
exception plea. ExceptioTus were either dilatoria, dilatory — 
such as went to defer the action, or to dispute the pidntiff's 
capacity to sue — similar to our Pleas in Abatement ; or they 
were peremptorily peremptory, denying the right of action, 
similar to our Pleas in Bar. The exceptio might, prima 
facicy bar the plaintiff's right; but he might be able to 
state some new fact avoiding the primd facie bar. This was 
done by the replication — replication. To this the defendant 
might similarly answer by a duplicatioy — rejoinder. And 
this again might be answered by the plaintiff^s tripKcatio — 
surrejoinder. In this way the parties proceeded as in the 
English system of Law Proceeding until they came to a 
direct contradiction whether of law or fact. When this was 
accomplished the litis contestatio was said to ensue ; the 
parties were at issue, ad exitum, at the end of the pleadings. 

Ultimately the whole of this technical system was abo- 
lished by the Emperor Constantius, a. d. 352 ; and all causes 
were heard before the Prsetor according to the system in his 
court 

1 See Stephen, p. SI 5. 
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ART. IV.— REFORM OF THE COUNTY COURTS IN 
SCOTLAND. 

Scotch County Courts, Twelve Articles reprinted from the 
Edinburgh Evening Courant, pp. 72. 

It was certainly neither to be expected nor desired that the 
strong feeling on the subject of Law Reform which has for 
some time prevailed, and is still increasing in England, should 
be long confined to the south side of the Border ; and the 
Pamphlet we now bring under the notice of our readers 
affords evidence that the matter is beginning, at any rate, to 
attract attention and engage sympathy among the intelligent 
classes in Scotland. The author of this able and interesting 
production is understood to be a learned gentleman, who 
himself holds the office of Judge in one of the most important 
County Courts there, and whose experience, therefore, gives 
peculiar importance to the views he maintains; while we 
have ample proof from the public prints, that the cause he 
advocates has obtained the support of the leading public and 
commercial bodies in the country. 

Before proceeding, however, to speak of the contents of 
the work, it will be proper to give a general view of the pre- 
sent constitution of the County Courts in Scotland as regards 
the Judges, and the nature, extent, and form of their juris- 
diction. And this we shall endeavour to do as shortly as is 
consistent with a distinct explanation and understanding of 
the subject. 

Though the system of local jurisdiction to any practical or 
useful effect is but of recent origin with us, the case is very 
different in Scotland. There the County, or Sheriff Courts, 
have existed for ages, and, with all the defects in their consti- 
tution, forms, and procedure, have been, on the whole, most 
beneficial to the public. But the very benefits they have 
hitherto conferred form one of the best reasons for the re- 
moval of every obstacle to their more extended usefulness. 



Reform of the County Courts in Scotland, 329 

Every county in Scotland is under the jurisdiction of one 
non-resident and one or more resident judges — the sheriffs. 
The non-resident judges, or Sheriffs Principal, as they are 
termed, are appointed by the Crown, and the only qualifica- 
tions for the office are, being a member of the Faculty c^ 
Advocates of at least three years' standing, and being nomi- 
nally in practice before the Supreme Court. They are not 
required to reside for any period within the county, but, on 
the contrary (with the exception of the Sheriffs of Edinburgh 
and Glasgow), must be in habitual attendance on the Court 
of Session during its sitting, and have only to hold a certain 
number of courts in each year within their jurisdictions. 
These, excepting the Re^stration Courts under the Reform 
Acts, are generally speaking merely formal, to satisfy the 
provisions of the statute at present regulating their duties, 
the 1 & 2 Vict. c. 119. s. 2. The 'office of Sheriff Principal 
is almost invariably obtained by means of political interest, 
or conferred as a reward for services to the party in power, 
personal qualifications being a matter of only secondary im- 
portance. Such appointments, in fact, form part of the 
patronage of the Lord Advocate for the time being, and we 
fear that it cannot be maintained, that that patronage has 
always been exercised with the soundest discretion. 

The resident sheriffs are appointed by the Sheriff Princi- 
pal, and, as performing his duty by delegation and in his 
room, are called Sheriffs Substitute. When once appointed 
they are not removable from office without the consent of the 
Lord President and the Lord Justice Clerk, the heads of the 
two divisions of the Court of Session, by whom also their 
original nomination must be sanctioned. A commission as a 
sheriff substitute can now be granted only to an advocate, 
a writer to the Signet, or a solicitor before the Supreme or 
Inferior Courts, of at least thi'ee years' standing ; and appoint- 
ments to the office have' for many years past been confined 
exclusively to the first two — both members of the College 
of Justice. The resident sheriffs are bound to reside per- 
sonally within the county, and are not allowed to be absent 
from it for more than six weeks in each year, nor for more 
than a fortnight at one time. As representatives of the non- 
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resident judge, they are vested in his absence with almost all 
his powers ; but most of their judgments in ciyil matters are, 
except in one branch of their jurisdiction, subject to his re- 
view by appeaL What the exact nature and extent of their 
duties are, we shall have an opportunity of explaining more 
f uUy in the course of our future remarks ; meanwhile it is 
sufficient to state that on them, and not on the Sheriff Prin- 
cipal, fall ^Hhe burden and heat of the day.** 

The jurisdiction of the Sheriff Courts in Scotland, as most 
of our readers are probably aware, is far larger than that of 
the County Courts in England. They have a criminal as 
well as a civil jurisdiction, and the latter embraces both Law 
and Equity ; for no distinction between the two has ever been 
recognised in Scotland in the practical administration of jus- 
tice. The civil jurisdiction extends to almost any kind of 
suit to an unlimited extent, and is privative, or exclusive, in 
the first instance, in every case, with the exception of those 
immediately to be mentioned, where the sum in dispute does 
not exceed 25L In practice actions are constantly sued and 
disposed of in the Sheriff Courts involving questions as to 
property to the amount of hundreds and thousands of pounds. 
The only exceptions from their jurisdiction are actions affect- 
ing the right or title to land or other real property ; actions 
of declarator and of reduction, as they are termed in Scot- 
land, by which some right is asked to be declared to exist in 
favour of the plaintiff, or some adverse deed or judgment 
is sought to be reduced or set aside on grounds of legal ob- 
jection ; and actions the object of which is to ascertain and 
fix personal civil status, such as actions of declarator of mar- 
riage or legitimacy, and actions of separation and divorce. 

The criminal jurisdiction extends to all crimes except 
murder, rape, robbery, and fire-raising, the four pleas of the 
Crown, and certain serious statutory offences which can be 
tried only in the Supreme Criminal Court. The power of 
sentence, however, is comparatively limited. When the trial 
takes place summarily, that is, without a jury, no severer 
punishment can be inflicted than a fine of lOZ., or imprison- 
ment for sixty days ; when the trial is by jury, the power of 
imprbonment extends to two years. 
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The civil jurisiiction of the sheriffs is divided into what is 
called the ordinary, and the small debt, or summary juris- 
diction, and is exercised in two separate Courts, the forms 
and procedure of which are widely different The summary 
jurisdiction, which is regulated by the act 1 Vict. c. 41., 
applies to all civil causes or prosecutions for statutory penal- 
ties, &C., where the debt or penalty does not exceed 100/. 
Scots, or 8/. 6s. Sd. sterling. The procedure in the Small 
Debt Court bears a strong resemblance to that of our own 
County Courts. Action is brought into Court by ** a com- 
plaint/' in the shape of a printed form with certidn blanks, 
which are filled up by the clerk of Court, with a general 
statement of the grounds of the action ; but, with this ex- 
ception, both pleading 'and procedure are entirely oral. The 
judge is not required to take any written note of the evidence ; 
and his judgment is, in effect, final and unappealable on 
matters both of fact and of law. The only grounds on which 
it can be challenged are corruption, malice, or oppression; 
want of jurisdiction, or such deviations in point of form from 
the provisions of the statute, as the Court of Appeal shall 
think have been wilful, or prevented the administration of 
substantial justice. On any of these grounds an appeal is 
competent to the Court of Justiciary, either in Edinburgh, 
or, when on circuit, for the district within which the county 
lies. Such appeals, however, are almost unknown in practice. 
In every case where the value in dispute exceeds the sum 
of 8^ 6s. 8dL, and in some others where the question at issue 
cannot be measured by a pecuniary value, action must be 
brought in the Ordinary Court In it the form of pleading 
and procedure is now closely analogous to that of the Supreme 
Court, with this exception, that the arguments for the parties 
are generally written instead of oral. When evidence is led, 
the witnesses are examined before either the resident judge 
or a commissioner appointed by him to act in his room, when 
he is unable to be present himself at the examination ; and it 
is absolutely impossible, it may be observed, in any of the 
larger counties or towns, for him to undertake the personal 
superintendence of the leading of the proof as it is at present 
conducted. The depositions are taken down in writing, and 
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when completed are laid before the Jodge in chambera for 
his judgment ; trial by jorj in civil actions, except in certain 
caees nnder the railway acta, being unknown in the local 
Courts in Scotland. Against the dedaon of the resident 
sheriff, not only on the merits of the cause, but on almost 
every incidental point that may arise during the course of it^ 
there is in the first place a right to '^ reclaim," that is to give 
in a written argumentative petition jp himself praying for 
the alteration of his own judgment; and in the second, to 
appeal to the non-resident sheriff in Edinburgh. The final 
judgments of the latter are, in their turn, with very few 
exceptions, subject to review by the Supreme Court, by 
either of the forms termed advocation and suspension. 

The general view which has now been given of the present 
state of the Sheriff Courts will, we trust, enable our readers 
to understand the alterations in their practice and procedure 
advocated in the pamphlet under review. What has been 
stated will, no doubt, of itself show, that there is ample rooni 
for reform ; but it is better, that the nature and extent of the 
existing evils, and the remedies proposed for them, should be 
left to be explained by the learned author himself, who is 
certainly better qualified to speak on the subject than any 
English lawyer. 

After a general account of the recent extensive changes in 
England in the matter of local jurisdiction, and the benefits 
they have conferred on the community, and a reference to 
certain late improvements in the Law and Practice of Scot- 
land also, connected with the transference of heritable or 
real property, the constitution, transmission, and extinction 
of real securities for debt, and the forms of procedure in the 
Supreme Court, he thus proceeds : — 

" Wk now wish to see some Law Reform effected pecij- 
liahly for tub benefit of the mercantile, middle, and 
LOWER CLASSES OF SCOTLAND. They are undoubtedly the most 
numerous and important section of the commonwealth, and their 
interests, if not entitled to be considered first, at least ought not 
to be altogether neglected, or longer postponed. . . . We have 
fortunately no occasion now to bring forward so startling a pro- 
position as the suggeistion of County Courts must have been in 
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England eight years ago. The system of such Courts was then 
untried and unknown there ; yet the English people, in spite of 
the fears of the timorous, and the opposition of the interested and 
prejudiced, insisted upon making the experiment, and have met 

with a success far exceeding the hopes of the most sanguine 

In Scotland we have had County Courts established for ages 
back. The public have had ample experience of their working, 
and are by this time fully able to judge both of their defects and 
of their advantages. Now, when we say that the greatest possible 
boon in the shape of Law Reform that can be conferred upon the 
middle and lower classes of Scotland is an extension of the sum- 
mary jurisdiction of the Sheriff, and an amendment of some 
portions of the procedure in the Sheriff Court, we know that we 
are expressing an opinion which is not only universally enter- 
tained by all intelligent persons acquainted with the practical 
working of Sheriff Courts, but is rapidly spreading among the 
community at large. It is to the Sheriff Courts that the great 
body of the people must have recourse as their ordinary tribunal. 
It is cheap and expeditious justice in them that will be most 
valued by the public Any Law Reform which does not reach 
the Sheriff Courts is a mere sacrifice of the interests of the many 
for the benefit of a few. For one man that has a case in the 
Court of Session, hundreds — aye, thousands — have cases in the 
* ordinary' or * Small Debt' Sheriff Courts. . . . We propose, then, 
in the first place, an extension of the Sheriff's * small debt' juris- 
diction. This is a measure which is imperatively required ; and 
now that the English people have got the privilege of recovering 
debts up to the amount of 50/. in the cheapest and most summary 
way, it is impossible longer to withhold a somewhat similar privi- 
lege from us. We do not wish to make too bold a proposition at 
first, and therefore, although we confess we do not at all see why 
the English should have a higher privilege in this respect than 
ourselves, yet, for the sake of the timid, we would propose that 
the SheriflTs summary jurisdiction should be extended to only 30/. 
It is surely modest enough in us to suppose that 30/. have, about 
the same relative value to a Scotchman as 50/. to an Englishman. 
. . • . The Sheriff Small Debt Courts at present are by far the 
most useful and popular of all our tribunals. The best proof of 
this is not only the multitude of cases that are tried in them, but 
the large sums that are continually sacrificed for the purpose of 
bringing cases into the Small Debt Courts. The amount of 
money that is thus lost would be almost incredible to any one who 
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has not made particnlar inqniries into the snbject. Actions for 
10/. 12/., aye, even 15/., are constantly being restricted to 8iL 6«. 8J., 
for the purpose of being tried sammarily^ and these, too, not 
merely actions for random sams of damages or vagne claims, bat 
for bona fide debts. And no wonder this is done, when we con- 
sider the lamentable expense and delay of the ordinary Sheriff 
Court. Why should a Scotchman, in order to obtain a cheap and 
speedy judgment, have thus to sacrifice 40 or 50 per cent, of his 
debt, when an Englishman can at once recover the whole of 
his?'' (Pp.5— 9.) 

With this proposal we entirely concur. It is impossible, 
indeed, to see any ground of policy or common sense what- 
ever, on which the mercantile, middle, and lower classes in 
Scotland should be excluded from the benefit of a speedy and 
economical administration of the Law, which is now so well 
appreciated by the corresponding classes in England. 

The next subject considered is the comparative expense of 
actions in the Sheriff's Ordinary and Small Debt Court. 
And first as to undefended causes : — 

'^ Let us look for a moment at the cheapest and simplest of aU 
modes of getting a decree in the ordinary Sheriff Court — a decree 
in absence. When a party wishes to constitute a debt, although 
he may know that his debtor has no intention of defending the 
action, he must, nevertheless, go through the ceremony of raising 
a formal summons, and appending to it a detailed condescendence 
of his claims, and how they arise. In due time he gets a decree. 
The expense of such decrees, in actions between 8/. 6«. Sd. and 
25/. is generally 2/. or 21, 10^., but sometimes more. In actions 
above 25/, the expense is greater. We cannot say how many of 
these decrees are granted in Scotland during the course of a year, 
but they must amount to several thousands. In Glasgow alone 
there are very many; and Dundee and the other chief seats of 
commerce contribute largely to swell the number. The expense 
of these decrees is severely felt. Either it is paid by the debtor, 
who, in a great majority of these cases, has been prevented from 
discharging his debt solely by poverty, and who, therefore, is ill 
able to bear this additional burden thrown upon him ; or, as very 
often happens, the pursuer is unable to recover all his debt from 
the defender, and the expense of the decree, which, of course, he 
has to pay to his own agent, is, therefore, just so much taken out 
of his pocket. 
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** A decree in absence for a snm of 8A 6«. Sd. in the Sheriff 
Small Debt Court costs 3«. 7<i> inclasive of fee for extract: a 
decree in absence for a snm of 10/. in the ordinary Court 
costs upwards of 2L In the one case the grounds of action 
are plainly and simply stated in a few lines ; in the other they 
form a detailed and elaborate narrative. • . • There is nothing 
whatever to prevent all summonses in Scotland, in actions under 
30/., from being of the same simple and unexpensive form ; and 
supposing that the present rate of fees in the Small Debt Court 
were doubled, or even trebled in actions for 20/. or 30/., a party 
might then obtain a decree in absence for the above amount at an 
expense of 8«. or 10«., instead of more than 2/L, as at present. . . . 
By this plan thousands of pounds annually, now most wantonly 
and needlessly thrown away, would at once be saved to the public ; 
and, what is of still greater importance, at least some few bitter 
drops would be thereby withdrawn from the overflowing cup of 
poverty and affliction." (Pp. 9 — 11.) 

The following statement is next given of the comparative 
expense of litigated causes in these Courts respectively : — 

•* If at present an action in the ordinary Sheriff Court be de- 
fended, there is no saying what the expense of the decree may be. 
The expense, of course, varies much according to the circumstances 
of each case ; and parties who have unwarily come into Court, on 
discovering their folly and the ruinous course on which they have 
embarked, are often glad to effect a compromise on almost any 
terms, or even to abandon the action altogether, rather than 
become the subject of the perilous experiment of how much the 
costs of a fully developed litigation may come to. But we are 
certainly within the mark when we say, that the expenses of an 
action for any sum between 8/. 68. Sd. and 251. are at present 
20I.9 25/., 30/., and often more, when the full curriculum of revi- 
sals of the record, meetings with solicitors, proof on both sides, 
minutes of debatei reclaiming petitions, and innumerable appeals 
from the Sheriff- Substitute to the Sheriff-Principal, is gone 
through. There have been cases under 25/., where the taxed 
expenses amounted to more than 50/. This, too, is only the 
expense on one side. The unsuccessful party has to pay this sum 
to his opponent ; but his own costs amount to still more, as the 
account between an agent and a client is taxed on a more liberal 
scale than between litigants. Thus, a losing party in an action 
jfor 15/. finds himself, after perhaps years of harrowing .anxiety. 
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involved in ^QL or 60/. of expenses. Nor does the successful 
party ever recover all his actual outlay from his opponent. The 
table of fees and other charges for actions above 25/. are consider- 
ably higher than for actions below that amount, and consequently 
the expenses of an action for 30/. come to more than the suras we 

have just stated A man may, if he pleases, resolve never to 

be the pursuer in an action ; but we defy any man to resolve 
never to be a defender. Everybody, therefore, has an interest in 
putting an end to this absurdly expensive system of litigation ; 
and now, after what has taken place in England, it will be our 
own fault and remissness, if we do not free ourselves from it, at 
least in every case under 30/. The expense of the present system 
is virtually tantamount to a denial of justice, not merely to the 
poorer classes, but even to those who possess only a moderate 
income. 

« A fully litigated action for 8/. 6«. 8rf., in the Small Debt 
Court, rarely costs more than 35, 7rf., — the mere fees of Court. 
The expense of witnesses is seldom asked for ; but when it is 
given, five or ten shillings are considered a most liberal allow- 
ance. The whole expenses on both sides never come to more 
than a pound; and for this small sum not only have parties 
a case of 8/. 6^. %d, finally decided, but it is generally better and 
more satisfactorily decided than in the ordinary Court, where the 
judge never sees the witnesses, and has no opportunity of examin- 
ing the parties." (Pp. 17—20.) 

These remarks speak for themselves. It is plain that a 
remedy is most imperatively demanded for the dispropor- 
tionate and enormous expense attending a litigation in every 
action where the sum sued for may happen to exceed by the 
smallest fraction the amount of 8/. 6^. 8rf. The simplest and 
most sensible is certainly just that proposed — the extension 
of the sheriff's summary jurisdiction ; though to what precise 
amount the public in Scotland are best able to determine. 
There could be no danger in this as far as the capability 
of the present resident judges is concerned, for, as has 
been explained, they have already a far wider jurisdiction 
than the County Court Judges here, one coequal and co- 
extensive, indeed, with that of the Supreme Court itself; 
they have hitherto, it is universally allowed, on the whole, 
discharged their duties in an able and efficient manner; 
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and it is not an addition to their power, but merely a change 
in the mode of its exercise, that b proposed. 

In the event of this extension of the summary jurisdiction 
being obtained, certain alterations in the present forms of 
procedure in the Small Debt Court are suggested, which 
would assimilate them more closely to those of our County 
Courts. 

" There are certain provisions in the English County Conrta 
Bill which might merit at least serious consideration in framing 
an act for the extension of the Sheriff^s summary jurisdiction. . . » 
One is the right of appeal in cases above 20/., on points of law or 
rejection or admission of evidence, to two of the supreme Judges, 
who summarily dispose of the appeal in a way somewhat similar to 
that in which our Judges on the Circuits dispose of civil appeals. 
.... If in Scotland a power of appeal on points of law, in cases 
above a certain amount, were thought advisable, either for the 
satisfaction of litigants, or as a salutary check upon the Judge, or 
to secure uniformity of decision throughout the country, a plan 
could be easily devised whereby such appeals might be cheaply 
and summarily disposed of by Judges of the Court of Session, or 
by some other Court of appeal. . . . Another provision, which we 
would willingly see adopted into our summary procedure, is the 
admission of counsel or agents to plead in cases above a certain 
amount In England they may appear in any case above 5/. As 
at present, in the Slieriff Small Debt Courts parties must appear 
themselves, except in certain special cases, — a system which is 
found to work well. We would not be inclined to disturb this 
arrangement when the sum sued for is not greater than 8/. 6s, %d,^ 
or, perhaps, for the sake of convenience, the limit might be made 
10/. ; but when more than that amount is involved, the parties 
might naturally enough desire to have the assistance of a pro' 
fessional pleader. The expense would, of course, be somewhat 
increased, but still it would be as nothing compared with the 
expense of the present mode of trying cases above 10/. . . . Be- 
sides the satisfaction afforded to parties by professional aid, the 
presence of counsel or agents has also a beneficial influence on the 
Judge. It tends to make him more careful and precise in the 
enunciation of legal principles. He will feel that it is a different 
thing laying down the law before men who may be as skilled in it 
as himself, from propounding it, ex cathedra^ in presence of an 
audience who have no idea whether he is right or wrong. ... But 
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although we would permit professional men to af^ear in these- 
cases to argue any point of law or to examine witnesses, .this 
should by no means supersede the necessity of the parties being 
themselves present to be personally examined, if necessary. 
When merely a point of law is to be decided, this need not be 
done ; but whenever a case involves disputed facts, especially in 
reference to matters arising out of the agreements and transactions 
of common life, where little evidence from third parties can be 
looked for, nothing can be of greater importance for bringing out 
the truth than a personal examination of the litigants. We are 
surprised that this practice is not more resorted to in all the 
Courts of the country. In the Small Debt Courts, at present two- 
thirds of all the cases are decided merely on the statement of the 
parties, without requiring to lead evidence at all The litigants, 
not being skilled in the mysteries of law, often do not know what 
may be the legal bearing of their statement, and out comes the 
truth before they see the necessity of prevarication or suppression. 
If our Courts are meant to be arenas of mere intellectual contest 
how, by skilful management and technical manceuyring, a party 
may ultimately succeed in checkmating his opponent, then by all 
means let personal examination be avoided; but if they are in- 
tended to elicit the truth, and to do justice between man and man, 
let the parties be not only examined in presence of one another 
and of the Judge, but let them be thoroughly cross-questioned till 
the whole truth comes out. It would be well worth extending 
the Sheriff's Small Debt jurisdiction merely in order to secure 
more effectually, and in many more cases than at present, this 
personal examination of the parties, to say nothing of the ruinous 
expense and torturing delay which would be thereby saved." (Pp. 
24—28.) 

As to the right of appeal we are Inclined to think, that 
instead of being limited to cases involving a sum above 20t, 
as with us, it should be admitted in all actions for sums 
above the present statutory amount of 8/. 6*. 8rf. It is one 
thing to create a new tribunal, whose decisions it is declared 
shall be final and unappealable, for thereby no existing right 
is abrogated, but it is another, and very different one, to take 
away a right of appeal alr^dy possessed ; and it may perhaps 
be doubted, whether the pubUc in Scotland would be inclined 
at once to abandon^ a privilege they have so long possessed. 
To what Court the appeal ought to be is a question on which 
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we do not feel called upon to enter. It m^ht be made 
either direotlj to the Supreme Court, as with us, or to some 
intermediate tribunal. If the latter were thought neces* 
sary, it is plain that the Appeal Judges would require to be 
carefuUy selected, for we think it could scarcelj be main- 
tained that the present mode of appeal in the ordinary Court 
— from the resident to the non-resident sheriff, from one 
lawyer, and he oftentimes the '* older and the better," to 
another, it may be bis junior in years and experience, and 
known inferior in knowledge of the law, — would be expe- 
dient. In a subsequent part of the pamphlet it is proposed 
that the country should be divided into a certain number of 
districts, over each of which a single eminent lawyer might 
be appointed as Appeal Judge* But we may be allowed to 
suggest, whether it would not be fully a better plan to 
organise a Court similar to the Registration Appeal Court in 
Scotland under the Reform Act, in which a certain number 
of the sheriife of adjoining counties sit in review on the 
judgments, in the first instance, of the individual sheriffii 
within the district 

As to the proposal that attomies or counsel should be 
allowed to appear for the parties, there can, we think, be but 
one opinion. We confess, however, that we are inclined to 
differ from the view that would limit their admissibility to 
those causes only in which the sum sued for exceeds 10/. 
On the contrary, it seems to us that they should be allowed 
to appear in any case where both parties desire it. The 
difficulties of a suit certainly do not depend on the amount 
at stake ; questions as nice may eaise in an action for 5L as in 
one for 50/. ; and to draw the line of distinction proposed 
would be in effect to say, that while above a certain sum the 
litigants and the Court are to have the help of professional 
assistance, and the benefit of an intelligent discussion of the 
contested points of law or fact ; below it they are to have 
neither, and the cause is to be left, we do not say to the arbi- 
trary, but the unaided discretion and disposal of the Judge. It 
is believed, that even at present, the regulation which forbids 
the appearance of professional men in the Small Debt Court 
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18 often felt to be inoonvemeni. Freqaortly the Jodge hasi 
without any previoiiB knowledge of the natme or groands 
of the action or defence^ at once to undertake the whole 
eondact of the cause, both as r^ards the pleading and proof 
on both sides, the parties themsdves bdng incapable of doing 
so, and consequently must doubtless somedmes feel uncer- 
tain whether he has arrived at a true apprehension of the 
real merits of the question he is called upon summarily to 
decide. 

After advocating the extension of the sheriff's summary 
jurisdiction, the author goes on to suggest some remedy for 
the expense and delay which would sfiU accompany actions 
that required to be tried in the ordinary Court under its 
present forms. We have already attempted to give a general 
view of these forms ; what was then said may have been 
sufficient to suggest the nature of the evils attending them, 
and we now proceed to give some extracts bearing on this 
subject. It is perhaps right to remark, that, as may some- 
times be noticed in Scotch writers, the word ** pleading" 
seems to be employed to denote legal argument, and not in 
the proper technical sense it bears with us : — 

" The matter to the public of next greatest importance to the 
extension of the Sheriff's summary jurisdiction, is to find out 
some remedy for the expense and delay which, under the present 
system, would still attach to all cases above 30/. which would 
require to be tried in the Sheriff's Ordinary Court . . . One of the 
most objectionable parts of the present procedure in the Ordinary 
Court, and one which most imperatively calls for a remedy, is the 
innumerable appeals from the Sheriff- Substitute to the Sheriff- 
Principal on every paltry and unimportant point that may arise in 
the course of an action. It may be of use to have an appeal at 
particular stages of the cause, — such as the competency of the 
suit, or the relevancy of the averments, or an order for proof, — 
but it is inconceivable the number of small points, perfectly im- 
material to the ultimate issue of the case, on which an appeal is 
now competent, and is invariably had recourse to, when, as very 
generally happens, one of the parties is merely striving for delay. 
Almost every interlocutor which a Sheriff-Substitute pronounces 
in making up a record may be appealed, however unimportant 
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may be the point in dispute ; but probably the most fertile source 
of appeals is the present mode of taking proof. ... In all the 
larger counties the proof is taken by a commissioner appointed by 
the Judge> as he cannot possibly take it himself. . . . There is not 
a single question put to a witness in the course of a proof that 
may not be objected to^ and an appeal taken. The chances are 
that the question may not be of the slightest importance one way 
or other ; but there is a right of appeal, and that right must be 
exercised. • . . There is first an appeal from the commissioner who 
takes the proof, to the Sheriff-Substitute, and then from him to 
the Sheriff-PrincipaL The probability is that the point appealed 
is so clear that they each successively affirm the judgment of the 
other ; but the same thing occurs over and over again before the 
proof is concluded ; and frequently the whole procedure is stopped 
till first the Sheriff-Substitute gives his decision, — and then, till 
the Sheriff-Principal disposes of the appeal from him. No won- 
der that an inquiry into a matter of mere fact takes three years 
to come to a conclusion. We are sure that every person at all 
acquainted with the present mode of taking proof in the Ordinary 
Sheriff Court will agree with us in declaring, that it is most 
unsatisfactory, tedious, and expensive, and must be amended. We 
would propose, then, that a great number of the appeals at present 
allowed on unimportant points, whether in making up the record; 
or in the course of the proof, should be put an end to, or some of 
them might be reserved. The appeals to the Sheriff-Principal 
are certainly not expensive in themselves ; but the great number 
of them in the course of an action, does add considerably to the 
expense, and, above all, they are objectionable as causing delay. 
In counties at a distance from Edinburgh, where, on every one of 
these paltry appeals, the process has to be sent to the Sheriff- 
Principal, the delay is grievous ; and unscrupulous litigants gladly 
avail themselves of their right of appeal, merely to protract the 
case and harass their opponents. . . . These evils are so glaring, 
that various attempts, especially by Acts of Sederunt, have been 
made of late years to remove them, but with little success. The 
procedure is yet as tedious, and as expensive, and as complicated 
as ever. In order to do any practical good, some much more 
radical change must be effected in the working of the Sheriff 
Courts than can be accomplished by any Act of Sederunt. There 
should be more oral discussion and less writing ; and the evidence 
should either be led before a jury, or in the presence of the Sheriff 
in open Court, who should merely take notes of what is relevant 
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and important to the case. ... A thorough system of oral plead- 
ing would especially be of inmiense advantage. A case could be 
stated with much more force and effect verbally than in any 
written debate, however elaborate. The Judge could also direct 
the attention of the agents to the points in the case on which he 
felt any difficulty or doubts, and they would have an opportunity, 
if possible, of removing them. We should suppose that it must be 
very unsatisfactory to a Judge to wade through a lengthy written 
pleading, where possibly all the points on which he has no doubt 
are elaborately argued, and, perhaps, the only difficulty in the 
case is passed over altogether, or but slightly touched upon." (Pp. 
28, 29. 53—56.) 

Besides the projects of reform we have now explained, 
othefr suggestions are given as to the amendment of the pro- 
cedure in the Sheriff's Criminal Court, and the alteration 
and extension of his powers in Bankruptcy, and in the dis- 
posal of cases under the Poor Law Statute. These are 
matters, however, in themselves too important and extensive 
for us to enter on at present. But we cannot forbear from 
adverting more particularly to the present position and duties 
of the County Judges in Scotland. Some remarks have 
abeady been made on this subject, but we. believe that no 
apology is necessary for giving the fbUowing fuller account 
of it:*— 

" Our County Judges in Scotland are divided into two classes. 
The first class comprises the Sheriffs-Depute of Mid-Lothian and 
Lanarkshire and all Sheriffs- Substitute throughout the country. 
The second class comprises the Sheriffs-Depute of all the counties, 
except Mid-Lothian and Lanarkshire. The first class reside in 
their respective districts, and perform the most laborious, im- 
portant, and responsible duties ; the second class reside in Edin- 
burgh, and do comparatively little in connexion with their coun- 
ties. . . . The duties of the resident Sheriff have always been of a 
responsible nature, but formerly they were little or nothing in 
comparison with what they have become during the last half 
century. The increase of population, the gigantic growth of 
commerce, and the greater complexity of trading transactions, 
have naturally given rise to a vast increase of litigation ; while 
the increase of crime which has unfortunately more than kept 
pace with the increase of population, has added largely to the 
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ez|est of magisterial duty. These natural causes, as they may be 
eaUed, have, however, produced but a small part of the additional 
labour thrown upon the resident County Judges. There has 
hardly been a single Act of Parliament, applicable to Scotland, 
passed of late years, whether of a public or a private nature, that 
has not seriously added to their duties and responsibility. The 
abolition of the Commissary and Admiralty Courts^the establish- 
ment of the Sheriffs' Small Debt jurisdiction up to 8/. 6s. Sd.--^ 
the recent Acts relating to Bankruptcy and Cessio — the much 
greater number of criminal jury trials in the Sheriff Court — the 
provisions in relation to nuisances — the creation of numerous 
nulway offences — the stricter regulations in reference to lunatics 
— and, above all, the various provisions of the late Poor-Law Act, 
are but a few of the legal changes for the benefit of the public that 
have enormously increased the labours of the resident Sheriffs. 
Nor have their duties been augmented merely by what is past. 
Almost every new scheme of reform, whatever portion of the 
community it may be intended to benefit, has no scruple in draw- 
ing most liberally on the services of the resident Sheriffs. From 
the various sanitary measures now propounded, to the trial and 
deposition of a delinquent minister or schoolmaster, or the pe- 
riodic visitation of nuns in a convent, every duty is unhesitatingly 
proposed to be cast upon these officials. 

^ Formerly the Sheriffs-Substitute were country writers ; and as 
their duties were then nothing to what they are now, they had 
plenty of spare time upon their hands. This they generally occu- 
pied very profitably for themselves. They used to act as factors 
for the noblemen and chief landed proprietors in the county, and 
as bankers. They carried on extensive business in conveyancing, 
and all other legal proceedings except Sheriff-Court processes* 
They held the offices of Distributors of Stamps, Collectors of Cess^ 
and other snug berths, which were to be obtained by the influence 
of the county gentlemen. In various other ways they added to 
their incomes. Their salaries as Sheriffs- Substitute were small, 
but with what they made in the ways just stated, they were very 
well off. Many of them had incomes of 800/. or 1000/. a-year, or 
even more. This system was most properly put a stop to. In 
1838 a statute was passed, enacting that ' it shall not be hereafter 
lawful, for any Sheriff- Substitute to act as agent either in legal, 
banking, or other business, or as conveyancer, or factor, or cham- 
berlain, or to be appointed to any office, except such office as shall 
be by statute attached to the office of Sheriff-Substitute.' 
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^' As a compensation for all this loss of private business and 
comfortable sinecures, the official salaries of the Sheriffs-Sabsti- 
tute was raised. They now range, according to the diffisrent 
localities, from 250/. a-jear to 460/1, with the exception of Edin- 
burgh and Glasgow, which are 550/. The salaries rise 5/. a-jear 
during the first ten years, after which time they remain fixed. 
The extra fees of the Sheriffs-Substitute are very trifling. Ex- 
cept, perhaps, at Glasgow, we believe that no Sheriff- Substitute in 
Scotland draws more than 20/. or 30/. of fees per annum. Out of 
their salaries the Sheriffs-Substitute have to pay all their tra- 
velling and other expenses in going the round of their Small Debt 
Circuits ; and in some counties these expenses amount to 30/. or 
40/. a-year. 

<' The Act of 1838 enacts that no Sheriff- Substitute shall be 
absent from his county longer than a fortnight at any one time, 
nor more than six weeks altogether in one year. Every Sheriff^ 
Substitute has annually to send to the Exchequer a declaration 
that he has complied with this part of the statute before he is 
allowed to draw any salary. ... On his salary it is utterly im- 
possible for him to maintain that position which the very decency 
— to say nothing more — of his official situation demands, and 
which, for the honour and credit of the country, a resident Sheriff 
ought to occupy. His labour is incessant, and his responsibility 
almost overwhelming, yet his salary is not half as much as is 
given to the higher officials in banks, or railway or insurance 
companies, or even to the head clerk of a mercantile establish- 
ment. The salaries of the Sheriff- ClerhSy and of the Procurators- 
Fiscaly in ali the counties of Scotland, are higher than that of the 
Sheriff'" Substitute ; and as they are not debarred from carrying 
on an extensive private business, their professional incomes are 
often three or four times as much as that of the resident Judge. 
Only a very small portion of the labours of a Sheriff- Substitute 
meet the eye of the public. His duties on the Bench are com- 
paratively light to those off it. In all our populous districts, even 
on those days when there is no public Court, the resident Sheriff 
is kept in an incessant turmoil of business, by criminal matters 
and summary proceedings; and in those counties where he has 
some leisure on his hands, he is, nevertheless, prevented from 
making a profitable use of it, and yet is obliged to keep up a posi- 
tion in society which his salary is totally inadequate to sustain.'' 
(Pp. 45—49.) 

We assuredly believe that there can be but one opinion 
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with the publio and the profession in England on this matter, 
— that there should be an immediate and decided increase of 
the salaries of the resident sheriffs. These Judges are placed 
on a most unfair footing as compared with the Judges of our 
County Courts, whose powers and duties are so much less 
extensive. The only jurisdiction the latter possess is in civil 
suits for sums up to 50/. ; they have no criminal jurisdiction 
whatever, and no magisterial duty of any kind to perform ; 
and yet for these comparatively limited services no one has 
ever hinted that they are too highly remunerated by salaries 
now ranging from 1200^ to 1500^ a-year. And yet in 
Scotland the corresponding body of judges — who, in addition 
to their almost unlimited civil and large criminal jurisdic- 
tion, act as chief magistrates of the district, and have 
besides, ex officio, to take a share in the public business of 
the county, — are paid by a pittance which, at its maximum 
and after ten years' service, does not amount to one-half of 
the minimum allowance of their brethren in England. The 
thing is absolutely shameful, and calls for instant amendment. 
And not only is an increase of salary due as a matter of jus- 
tice to the present Judges, it is plainly required, in order to 
secure in future the appointment from the very first of such 
a class of lawyers as ought to be entrusted with an office so 
important. No doubt the actual occupants of that office now 
possess the confidence of the public, but in some instances a 
long course of practice and experience may have been 
required to invest them with it. 

*^ Our present resident sheriffs," it is remarked, 

" are much better Judges than we have any right to get for the 
remuneration we give ; and most of them, after many years of 
experience, are now perfectly qualified for the efficient discharge 
of any duty that may be put upon them ; but it is no disparage- 
ment to them to say that, for higher salaries, we would, at the 
first, secure the services of a superior class of lawyers to what we 
can now obtain." (P. 51.) 

It is proposed that the salaries of the greater number of 
the resident Judges should be raised to 10007. a year; that 
in some of the more populous districts, where there is the 
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greatest amount of basiness^ the salary should be 1200/.; 
and that the SherifPs-Principal of Edinburgh and Glasgow 
should each receive 15002r There is certainly nothing ex- 
travagant in this proposal ; on the contrary, we think it a 
moderate as well as a just one. It is very fairly observed — 

*^ If we asked for higher salaries to oar resident Sheriffs than 
those of the English County Judges, it wonld be bat fair and 
reasonable ; for the duties and responsibility of an English County 
Judge are nothing in comparison to those of a Scotch resident 
Sheriff; but instead of making such a demand, we ask for the 
great mfgority of our Sheriffs only 1000/., instead of 1200/. a-year; 
and it is only the SheriflEs-Principal of Edinburgh and Glasgow 
that we would venture to put on a par with the maximum English 
salary. Now, just conceive the difference of the position of the 
Sheriffs-Principal of Edinburgh and Glasgow, for instance, from 
that of any English County Judge. They are daily engaged in 
most laborious work, deciding civil cases, often of very large 
amount^ conducting criminal trials, investigating into bankrupt- 
cies, managing the general business of the county, and hourly 
incnrring grave and serious responsibility as resident magistrates, 
altogether apart from their duties as civil judges. The English 
County Judge has no magisterial duty to perform, and is engaged 
for only about a third part of the year in holding Courts for the 
summary trial of civil cases under 60/. Our demand for such 
salaries to our resident Sheriffs, as we have stated, is not only 
reasonable, but it is very modest ; and if our Scotch members are 
worth anything at all, they will insbt upon seeing justice done to 
Scotland in this respect." (P. 69.) 

We trust that English as well as Scotch membeiB will do 
their duty in this respect; and of the former^ indeed^ we 
have no fear^ if the matter be only clearly and fully l^d 
before them. 

The Sheriffs-Principal, or non-resident Judges, are now 
twenty-eight in number, and their emoluments from salary 
and fees range from about 350/. to upwards of 500/. a year. 

*' Besides the resident Sheriffs, we have in Scotland another 
class of Sheriffs, who are required by statute to reside generally 
in Edinburgh. It is needless here to enter into an historical 
explanation of the origin of the two classes of Sheriffs, and of the 
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relatiTe importance of their sereral duties at successive periods. 
It is with the present^ and not with the past, that we have now to 
do. Whatever, therefore, may have been the respective relations 
which the resident and non-reddent Sheriffs at one time held to 
each other, it is verj clear that now the office of resident Sheriff 
is immeasurably the most important and most responsible of the 
two. Some non-resident Sheriffs do more than others in their 
counties, but generally their work is confined merely to the dispo- 
saX of appeals in civil cases. • . . These appointments are almost 
invariably given as a reward of political partisanship. K the 
individual next in the routine of party for promotion happens to 
be an experienced working lawyer, — • as some of our present non- 
rendent Sheriffs undoubtedly are, — so much the better for the 
county to which he is appointed ; but if he is the very reverse, 
that by no means disqualifies him from being made a non-resident 
%eriff. It is notorious that, in filling up these situations, the 
object seldom, indeed, is to get the best possible Judge ; but to 
{HTovide for the keenest partisan, or the person with the most 
powerful private interest. If it were not that the office of non- 
resident Sheriff is considered very much as a political sinecure, 
there would not now be so many eminent lawyers practising at 
Uie Bar who are not Sheriffs." (Pp. 51—52.) 

The proposal with regard to them is a bold one: it is, 
that the office should be abolished altogether. The case is 
thus stated: — 

" But apart altogether from the question whether the office of 
non-resident Sheriff is at present a necessary one or not, it is at 
least very clear that it will be wholly unnecessary if the Sheriff's 
summary jurisdiction in civil cases be extended, and the im- 
provements we have suggested in the working of the Ordinary 
Sheriff Court be adopted. We have already stated that almost 
the sole duty of a non-resident Sheriff is to dispose of appeals in 
civil cases from the resident Judge. There are other things 
which he occasionally does in his county ; but they are of no im- 
portance, and could be just as well done by the resident Sheriff. 
Each non-resident Sheriff is required by statute to hold eight 
Courts in his county each year ; but every person knows that 
these Statutory Courts are generally a perfect farce. Seldom is 
any real business done at them ; and anything^ even the disposal 
of one summary case, counts for a Court. None know the utter 
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uselessness of these Courts better than the non-resident SherifiB 
themselves, and we refer to them for the truth of this statement. 
The Registration Courts, presiding at elections, and other duties 
for which the non-resident Sheriff is specially paid in addition to 
his salary, could be easily managed by the resident Sheriff, and so 
could the general direction of the county business. It is only in 
consequence of the present system of appeals in civil cases that 
the services of a second Sheriff are in the slightest degree required ; 
and this forms the only plausible pretext for keeping up such a 
snug piece of political patronage. Now, if the Sheriff's summary 
jurisdicticu were extended to 30/., this would at once knock off 
much more than half of the Sheriff-Principars present work, — as 
decidedly more than half of all the appeals at present arise out of 
actions under 30/. Any person at all acquainted with Sheriff 
Court practice knows well that much more than half of all the 
actions in the ordinary Court are for sums under 30/. We thus, 
then, have the non-resident Sheriff at once relieved of more than 
half of all his duty. As to what remains^ any improvement in 
the forms of process in the Ordinary Sheriff Court must necessa- 
rily greatly diminish that too. . . . "We propose, then, that the 
office of non-resident Sheriff should be entirely abolished. It may 
have been necessary in time past — it may even be somewhat ne- 
cessary now ; but, with an extended summary jurisdiction and 
improved forms of process, and, above all, with the class of law- 
yers that we ought to secure as resident County Judges, it will be 
wholly unnecessary. There is no stronger feeling at present in 
the public mind than that we should pay well those who do work, 
and not keep up sinecures for those who do not work. Whatever 
a non-resident Sheriffship may be now, it would at least be a 
mere sinecure after an extension of the Small Debt Court." (Pp. 
► 52, 63. 56.) 

A change so sweeping in the system of judicature in Scot- 
land as this^ involves points of too much importance to be 
adopted without the most deliberate consideration. That 
system has existed for ages^ and^ (though here> perhaps, the 
brocard of the Scotch Law^ multorum qu(B a majorihus nostris 
tradita ratio reddi non potest^ might, in certain respects, be 
applied in a sense somewhat different from the recognised 
one,) has, with all its defects, we believe, on the whole, given 
general satisfaction to the public. The topic, however, is 
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ohe on which we do not wish to enter at present ; but we 
must say we do not see how the conclusion which the author 
has come to can be resisted. The plan of double Judges, 
resident and non-resident, even at present, looks to an 
English eye rather an anomalous and inconvenient one; 
but under the contemplated eittension of the summary juris- 
diction, the office of the non-resident sheriff would really be 
little better than a sinecure. That such an extension will 
sooner or later take place there cannot, we think, be a 
doubt; it would perhaps, however, be matter of regret if 
the period of the introduction of a change so desirable were 
to be postponed by adverse influences called into operation 
by the proposal of another so much more radical in its 
nature. If the effect of the increase of the resident Judges' 
powers should be such as to lead to a measure for the aboli- 
tion of the office of Sheriff Principal, so be it ; but it does 
not seem absolutely necessary that two things, in them- 
selves distinct, should be mixed up as inseparable from each 
other. 

We give one more quotation from the last article of the 
series, from which it will be seen that the mercantile classes 
in England, as well as those in Scotland, are interested in 
the reform of these Courts. 

" We have now propounded a scheme for the reform of our 
Sheriff Courts, and it will be for the public to say whether -it 
should be adopted or not. Enough has been stated to show the 
evils of the present system, and that the improvements we suggest 
are perfectly practicable ; but we do not pretend to decide on all 
the necessary details of a new Sheriff Court enactment ; — these 
will require to be carefully and maturely considered by men ex- 
perienced in the practical working of our Sheriff Courts. To 
what particular amount the Sheriff's summary jurisdiction should 
be extended — when counsel or agent should be allowed to appear, 
and when there should be a right of appeal — how the ordinary 
Court can be best regulated, and how appeals from it can be most 
satisfactorily disposed of — are all questions requiring the most 
deliberate consideration, and which ought to be determined only 
after anxious discussion and consultation among those entrusted to 
prepare a bill. All we insist for at present is the necessity of 
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flome sweeping meanare of Sheriff C!oiirt refomL . • . Any publie 
man would find in the subject of Sheriff Court ref<Mrm a perfect 
mine of usefuhiess and popularity. If he sees Parliament turning 
a listless ear to our Scotch grievances, let him tell the English 
Members that the subject does not concern Scotland alone. We 
very recently knew of an action which was raised in a Sheriff 
Court by a London manufacturer to recover a debt of 15/. from a 
shopkeeper in Scotland. The defence rested on certain matters of 
fact which were sent to proof, and a long litigation ensued. The 
case turned out to be a very narrow one indeed ; but at last the 
Englishman lost it. The expenses will amount to at least 20L or 
251. on each side ; and thus the London manufacturer will have to 
pay 40/. or 50/. for his attempt to recover a debt of 15/., — and, 
under the circumstances, it was by no means a reckless or blame* 
able attempt. If he had failed in a similar action in an English 
County Court, it would not have cost him above 5/. English 
merchants and manufacturers are very frequently litigants in the 
Scotch Sheriff Courts, — as may be expected from the numerous 
commercial transactions now between the two countries, — and it 
is their interest as well as our's to put an end to our present 
absurdly expensive system of litigation, and to secure efficient 
Judges to work the new system. . • • We venture earnestly to 
press this subject on the attention of Government. Here is a 
great practical benefit which, at very little expense, may be con* 
ferred upon the people of Scotland, It will be valued infinitely 
more than any mere theoretical reforms. All classes of the 
country, and especially our merchants and tradesmen, will feel 
truly grateful for a release from the frightful expense and torturing 
anxiety and delay of the present mode of recovering their debts- 
It is practical measures such as this that will secure to the 
Government the confidence and support of the country. An 
extension of the Sheriff's Small Debt jurisdiction will be carried, 
and that, too, before long ; and if the Government overlook their 
opportunity, then some one else will gain the laurels, and secure 
that lasting gratitude of the people of Scotland which they might 
easily have won." (Pp. 66, 67. 71, 72.) 

We have only, in conclusion, strongly to recommend the 
perusal of this pamphlet to all who are interested in the 
progress of Law Reform. The observations it contains are 
occasionally, perhaps, somewhat desultory in their form, and 
would have been the better for a little more condensation ; 
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diese are faidts, iMwever, almost inseparable from tlie shape 
in which it originailj appeared. But the cause maintained 
is a good one ; it is ably and eneigelicaUy supported on phun 
and practical grounds ; and we do most heartily hope that it 
will meet with speedy and complete success. 



ART. v. — LAND MEASURES. 

Returns of all confirmed Orders of the Inclosure Commissioners of 
Exchange of Lands and Hereditaments not subject to be 
Inclosed under the Provisions of the Act 8 and 9 Vict c. 118., 
and of all confirmed Orders of Partition, Ordered by the 
House of Commons to be printed 4th June, 1852. 

The importance of a great change in the law relating to 
land^ which has been so often enforced in these pages, has at 
length become apparent to all. Let us see, for instance, 
what the leaders of the two great parties in the State have 
to say respecting it. 

In the Address of Lord John Bussell to the Electors of the 
City of London, dated May 22. 1852, he says: ^'In con- 
formity with the suggestions contained in the Beport of a 
Committee of the House of Lords," [" Burdens on Land 
Committee, 1846,"] " we " (i. e. his Lordship's Government) 
" reduced by 500,000/. the Stamp Duties, which pressed 
heavily on the sale and transfer of land. With similar views 
we extended and enlarged the advances for drainage and 
agricultural improvements which had been sanctioned under 
the administration of Sir Bobert PeeL" 

And in allusion to future measures he says : '' The transfer 
of land is still clogged by legal difficulties, expenses, and 
delays, which unfairly diminish the value of that species of 
property, and to a great degree prevent its becoming an 
investment for the savings of the industrious classes." 

Nor was Mr. D'Israeli long after him in expressing the 
same opinions. In the Address to the Electors of Bucking- 
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hamahire, which has been justly considered as a State Papei'^- 
expressing the views of Lord Derby's Government, he says : 
*' Practically speaking, in tliis countiy, rent has become a 
return for the capital invested in the improvement of land. 
Laws to secure a. return for such investment are not for a 
moment to be tolerated, but laws which, by imposing un- 
equal taxes, discourage that investment, are, irrespective of 
their injustice, highly impolitic ; for nothing contributes more 
to the enduring prosperity of a country t/ian the natural 
deposit of its surplus capital in the improvement of its soiL 
Justice to the land in all systems of finance is equally the 
interest of the proprietor and the farmer, but is also equally 
the interest of the community." — D*Israeli^ June 2. 1852. 

Further, these sentiments are enlarged upon in the great 
Expositor of Whig principles, and we • are glad to see that 
the uses of adversity are beginning to be apparent. We 
have a great respect, and even affection (if this be the right 
word), for the eminent man who is still the leader of that 
party, but we must honestly say that the conduct of many 
of its members has been eminently shabhy^ so far as the 
cause of Law Reform was concerned. We are quite willing 
to hope that they have seen the errors of their ways, and are 
now willing to take that position with respect to the measures 
which are demanded by the public, which becomes the great 
party of progress. If they see the wisdom and policy of this 
course they shall have our hearty support. If not, we must 
tell them that the cause of Law Reform is dearer to us than 
any party ties whatever. 

We hail, then, the following observations as representing 
the wishes and feelings of the Whig party. When the Con- 
servatives are thus called on to promote these measures, we 
say, with all due respect to the late Government, but with 
perfect sincerity, ** Consider when you were in oflSce whether 
you gave your full strength to carrying the measures which 
you now recommend to the adoption of your successors? 
Ask yourselves whether you enjoyed the full confidence of 
those who have devoted their whole lives to the cause of 
Law Reform, and still more whether you deserved itV^ This 
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we flay in no unfriendly spirit^ but just the reverse. Liet 
08 listen, boweyer, and not talk : — 

*^ Inyestments in land have hitherto been almost entirely out of 
the reach of the humbler classes in this country. The enormous 
difficulty and expense thrown in the way of the acquisition of 
small properties by the uncertainty of titles, the complexity of the 
lawy and (till recently) the heavy stamp duty, have done much to 
quench and crush that desire for the possession of land so natural 
to all men, so flattering both to pride and to gentler and worthier 
feelings^ and so stimulated with us by the political privileges at- 
tached by our ancient constitution to freehold property. Still the 
sentiment has to a great extent survived, notwithstanding the cir- 
cumstances which have long made the gratification of it almost an 
impossibility ; and a conviction is gradually growing up among all 
classes that this impossibility involves an injustice, and cannot 
much longer be either defended or retained. For ourselves, 
though sharing the doubts expressed by some witnesses examined 
before Mr. Slaney's committee, as to whether the purchase of land 
will generally prove a profitable mode of investment for the 
savings of the poor ; though cognizant of the disappointment and 
misery which such investments, under Mr. Feargus O'Connor's 
auspices, have brought upon hundreds of the working classes; 
though differing from many philanthropists and from some econo* 
mists as to the moral and political consequences of the extensive 
possession of small freeholds by the peasantry ; though thinking 
•that the experience of France and other continental nations clearly 
shows that when^ncouraged or enforced by law they are far from 
being as favourable as they are generally represented to be, either 
to masterly cultivation, to social well-being, to political tranquillity, 
to progressive development, or to high civilisation ; yet we cannot 
but feel that, in a country like ours, where equal rights and equal 
freedom lie at the basis of our polity, and where the enjoyment of 
the franchise is expressly attached to the possession of land — so 
emphatically so, that even a forty shilling freehold entitles its 
owner to the suffrage — artificial and indirect impediments to the 
acquisition of that which the Constitution points out as the special 
means of obtaining a vote can be defended on no tenable plea, and 
must always be felt to be irritating and inequitable. 

''We are surprised that tbis consideration has not had more 
weight with Conservatives of all sections — those who are Con- 
servative from great possessions, and those who are Conservative 
from political predilections. In these days of search and question, 
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when every andeht claim is investigated with the keen eye of 
hostility or envy ; when every time-honoured privilege is sharply 
disputed or dogmatically denied ; when every long-descended right 
is called upon to prove its justice in Courts of Inquiry ; when, if 
it finds a fair field, it certainly can look for no favour ; when pre- 
scription is no longer admitted as a valid plea for claims which can 
he defended on no other ground — it is for classes who have any 
thing valuable to conserve to make their position as impregnable 
and unobnoxious as they can. At a time, too, when the unlimited 
right of property in land is questioned, not by envious and needy 
proUtaireSy but by profound thinkers and disinterested critics ; and 
when the very principle on which that right is based finds many to 
deny it, and many thousands to applaud and echo the denial — it 
seems specially incumbent on all possessors of landed' property to 
render that exclusive possession as little invidious as possible, to 
remove from it all that bears the semblance of injustice, and to be 
prompt and eager to remedy every collateral consequence, not 
essential to its safety, which presses on the mass of the community. 
Generally speaking, the defence of Conservative policy is rendered 
difficult, not by its inherent injustice or native indefensibility, but 
because it is surrounded by a multitude of vulnerable, objection- 
able, and provoking outworks ; because its advocates are perversely 
fond of ts^ing up untenable positions, and of regarding as part of 
it and bound up in its existence, diseased and unnatural excre- 
scences, which are the sources of its greatest weakness^ and are its 
worst internal foes. 

" It is the dear and paramount interest of all classes to abandon* 
at once every untenable position ; and instead of battling tena- 
ciously for every rotten bastion and venerable buttress, to retire 
into their impregnable citadel, and to resign, promptly and with a 
good grace, every point which is in any way oppressive or unjust ; 
thus proclaiming these points to be essentially unconnected with 
those rights and privileges which they still hold to be sacred and 
inalienable. Now there are several consequences connected- with 
the tenure of land in this country, which are looked upon with an 
evil eye by the unpropertied classes of the community ; which are, 
in themselves, utterly unjust and inadmissible ; and which have 
been mainly instrumental in bringing landed proprietors into 
odium, and the right of landed property into question. Some of 
these are the relics of feudal times ; some have grown up un- 
consciously during the lapse of centuries; some have been in- 
tentionally enacted by landowners, in days when they had greater 
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power than at present of working their own selfish will. Such is 
the whole system of legal titles, which surrounds the sale and pur- 
chase of land with so many difficulties, and such enormous cost, as 
to render it impracticahle to the poor man, and almost to forbid 
the acquisition of small freeholds. 

** Such is the law of distraints-giving to landlords an unfair, 
and (as is now believed) a suicidal advantage over other creditors. 
Such is the exemption of landed property from legacy duty. 
Snoh was, till a few years ago^ the provision by which landed pro* 
perty was secure from the claims of simple contract creditors. Of 
all these, probably the difficulties which have gathered round the 
transfer of land and its purchase in small quantities have been 
particularly odious and practically oppressive. They are peculiar 
to this country. They arise from the old feudal notion that knd 
diff<»« from other sorts of property, is more sacred than any other, 
and must be dealt with on different principles. A title is required 
in the case of land which is needed in no othw case. Before 
land can be safely purchased, this title must be traced for at least 
sixty years ; every claim and incumbrance that has ever existed 
upon it must be carefully sifted ; and any mistake or omission in 
these tedious and costly processes may vitiate the title of the pur- 
chaser, and deprive him of his honestly acquired possession. But 
while all these heavy requisitions have been made, the means of 
fulfilling them at a reasonable cost of trouble and money have 
been steadily withheld. A general office (or offices in all the 
counties) for the registration of title-deeds, mortgages, and sales, 
which has been so long demanded by the country, has hitherto 
been obstinately refused. And the difficulty of obtaining a cheap 
and certain title to an estate you might wish to purchase, has 
amounted to an impossibility. 

*' Lord Campbell*s Registration Bill, introduced last Session, will 
in part remedy this deplorable deficiency — a deficiency peculiar 
to England. England is (we believe we are correct in stating) 
the only civilised country in which such a registration does not 
exist, and has not long existed. Throughout almost the whole of 
Europe, land can be purchased, and a valid and absolute title 
obtained^ without difficulty at a very moderate cost, because a 
hureau des hypotheques exists, in which the title to any estate, and 
the encumbrances upon it, are officially recorded ; and a reference 
to this office at once enables any individual, who wishes to become 
a purchaser, (or a mortgagee) to complete the transaction with 
complete and final security. Now it may or may not be desirable 



356 . Land Measures. 

that land should be extensivelj sold in small portions ; land may, 
or may not^ offer a profitable and generally benefidal investment 
for the sayings of the working classes; it is very possible that 
they may bum their fingers in the attempt to become peasant pro- 
prietorSy may pay dearly for their whistle, and learn wisdom by 
painful experience alone ; but it seems abundantly clear that the 
Legislature cannot with justice, virtually and by a side wind, deny 
to the poor a privilege which it accords to the rich, viz. that of 
deciding in what way they shall employ their money, and of 
making a foolish employment of it, if they will ; nor can it be ex- 
pected that the humbler section of the community will ever be 
reconciled to, or persuaded of the justice of, a law which debars 
them from a favourite mode of investment, on the plea of paternal 
watchfulness and benevolence, but to which alleged and suspicions 
motive they will give a very different interpretation." 

Then as to another part of the subject the reviewer 
says : — 

" To possess the franchise the voter must pay for his privilege 
once to the vendor, and a second time to the lawyer and the 
Stamp Office. The Constitution enacts that he shall have a vot€| 
if he can purchase a freehold of a certain annual value. The con- 
veyancer and the government step in, and between them virtually 
nullify the constitutional enactment. 

" The theory of the county franchise is defensible enougli ; but 
this monstrous abuse in its practical working surpasses and silences 
all its honest advocates. Therefore we think that such an entire 
reform in this matter as shall render the purchase of small pro^ 
perties safe, cheap, and feasible, is absolutely essential in order to 
place the opponents of organic changes in a just or tenable position. 
We are fully aware that the difficulties to be got over are most 
serious, — that the work is a great, and must probably be a slow 
one ; but it is one thing to recognise an obstacle, and another to 
sit down under an assumed impossibility ; it is one thing to preach 
patience during a gradual and tedious cure, and another to preach 
it under a permanent and hopeless malady. 

" There is another point in reference to this matter which land- 
lords would do well to consider : How many years' purchase would 
be added to the value of their estates by such a system of regis- 
tration as should render the sale of land secure, simple and in- 
expensive ? How many more years' purchase would be added by 
the greater number of customers who would come forward were 
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the sale of small lots rendered feasible and easy. We all know 
how immenselj the marketable value of any article is affected by 
facilities of transfer, and by the competition of a krger cUss of 
purchasers, but to what extent these causes might operate in 
raising the price of land in England we have as yet no means of 
calculating : we can only guess at it from an observation of their 
effects in France, and in the Rhenish provinces. In Ireland, the 
additional value conferred upon the properties sold under the En- 
cumbered Estates* Act, by the mere fact of a cheap Parliamentary 
title, is, we believe, reckoned to do more than counterbalance the 
disadvantages of a forced sale*" — Edinburgh Review for Aprils 
1852. 

These opinions will not be very new to our readers, but 
we are glad to find that they are at length avowed by one of 
the great political guides of the country. It must be our 
duty to endeavour to gain some practical result from this 
very able expression of feeling; and for this purpose we 
would first point to the Paper on Registration, printed in 
another part of this Number S as presenting the safest and 
most practicable scheme that we have yet seen for the esta- 
blishment of a Register of Titles ; and next we would refer 
to the Returns at the head of this Article, which will prove 
that dealings in land need not necessarily be either tedious or 
expensive under the existing legal rules relating to land. 

The transactions to which it refers happen to be some of 
the most difficult and recondite in the repertory of the Con- 
veyancer. We will appeal to that authority to which it is thie 
delight of the anti-law-reformer to refer — the practical man, 
whether exchanges and partitions are not among the most 
intricate and expensive transactions connected with the con- 
veyance of land? — whether, if the average inquiry into title, 
the number and length of deeds, and all other matters which 
usually conduce to delay and expense are considered, few, if 
any persons who have had to do with such matters, have not 
been painfully reminded of this truth, by having had to pay 
a bill to an attorney amounting, at the least, to 100/.? If 
exchanges and partitions have been usually effected for a lesa 
amount, if the accounts are sent to us, we will print the sum** 
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totals with pleasure, for not even our love of truth wiD 
induce us to ^ve the iunumerable items which usually dis-* 
figure these documents. Now, in contrast to this, we shall 
print a return of the House of Commons, which proves that 
under the authority of the Inclosure Commissioners partitions 
are effected at an average cost of 10/. 6«. \^d. I and exchanges 
at an average cost of ZL 9«. 2d.\\ It is only pr(^r to say that 
these transactions are exempt from stamp duty, nor do these 
sums include the expense of valuation, but diey do include 
all the expenses relating to the examination of titles and the 
preparation of the rtecessary deeds. An exchange, then, i» 
completed for 3/. ds. 2d,\ But this has been done by poor 
Ignorant persons ill-advised in such matters ! Let us select 
from the Ust a few of sud cases. Let us take two at the 
bottom of p. 6. of the ** Return." — 



Names of 
the several Parties. 



Yarborovgh, £arl of > Laeeby 
Coates, Christopher - 
Salisbury, Marquess of] Hatfield - 
Cowper^ Earl 



Fftrisb 
or Parishes. 



County. 



Lincoln - 
Hertford 



Extent. 



k, a. p. 

16 2 

12 O O 

276 S 17 

237 1 17 



Cost. 



£ 9. d. 
I2 9 2 

I9 6 6 



nhteof 
Confimatlo& 



1850: 
17 May. 

20 June. 



Lord Salisbury, the Earl of Yarborough, and the Earl 
Cowper 1 — These rich and powerful noblemen, it may reason- 
ably be said, did not complete these transactions rashly, and 
they can afford to pay for the best advice. 

But' still they were unlearned, persons ignorant of the law. 
Let us see whether any lawyers have availed themselves of 
this new-fangled tribunal, and what they have paid. 

If we refer to p. 12. we find the following transaction 
twelfth on that page:] — 

** Eomilly, Sir John, and others. Earl of Hchester, Sir 
C. Lemon, and J. G. Cole." — These learned and eminent per- 
sons have exchanged 14a. Or. 2p. for 16a. Or. 3p., and the 
whole cost of the transaction appears to be only 5/. 8^. dtL 

The Master of the Bolls, then, has been satisfied with the 
validity of the transaction, and perhaps not dissatisfied with 
his share of the bill 

Let us take another, the 8th at p. 13. : — 
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THe Bight Honourable Thomas Fembertoni and the Vicar 
and Churchwardens of Bredgar, who have exchanged 34a. 2r. 
14p. for 29a. Ir. 30p. at an expense of 621 19^. Zd. 

If Mr. Pemberton Leigh is referred to^ we believe he will 
give a satisfactory account of this exchange, and, unless we 
are misinformed, he will say that he never before paid so 
moderate a bill for a similar transaction. 

We shall now add a few more, which we take just as they 
come at the head of this Return, and we would gladly print 
the whole if we had room : — 

HETURN of an the Confirmed Okdbrs by the Inclosure Commissioners of Exchange of Lakds 
and HfRCDiTAMSNTS, not subject to be Inclosed under the provisions of the Act 8 & 9 Vict., 
c. 118; or if subject, to be Inclosed under the said Act, as to which no Proceedings for 
Inclosure shall be pending. 



Karnes of 
the several PartietL 


Parish 
or Parishes. 


County. 


Extent. 


Cost. 


Date of 
Confirmation. 








A. 


lu p. 


£ 9. 


d. 


1846: 


Robertson, Alexander 
Onslow, Earl of - 


Xuerrow - 


Surrey 

»» • - 


5 
5 


1 37 
1 4 


3 10 


6 


30 June. 


Cooper, Jane 


Hapton - 


Norfolk 





2 25 


- 2 3 


2 


16 July. 


Christ's CoUege, Cambridge 


>» " - 


»» " " 





2 25 






Martin, James Thomas 


Stow-cum-Quy - 


Cambridge - 


32 


3 38 








St Mary Magdalen CoUege, 










. S 





30 Oct 


Cambridge 


>» 


j» 


19 


3 28 








Howard, Henry 


Newton & Grey- 












1847: 




stoke - 


Cumberland - 


22 


38 


. 5 16 


7 


18 Feb.* 


Andover, Viscount and Sir 






* 




John Ogiivy 


Greystoke 


»» 


SI 


2 82^ 








Hothfield, Poor, Trustees of 


Hothfield 


Kent - 


17 


3 26 


3 11 


g 


18 Feb. 


Tbanet, Earl of • 


Brabourne 


- ' 


27 


1 24 






aarke, Osmond - 


Stuston - 


Suffolk 


1 


2 37 








Christ's Hospital, Governors 










. 2 3 


6 


1 AprU. 


of - . . 


- 


J, - •• 


1 


2 87 


' 






Yarborough, Earl of 


Wootton - 


Lincoln 


1 


2 18 


1 
■ 5 2 





1 April. 


Day, John Wyatt 


»» " " 


» " 


1 


15 






Robertson, Alexander 
Luck, Edward 


Merrow - 


Surrey 


3 
3 


3 32 
3 82 


1 3 4 


6 


4 August. 


Alborough, Charles 


Waeton - 


Norfolk 


1 


3 19 








Grain, Rev. Charles, as 










. 2 10 


8 


26 August 


Rector . . . 


n " - 


» " 


3 


8 88 








Yarborough, Earl of 


Woottcm - 


Lincoln 


6 


1 25 


T- 3 15 


4 


26 August 


Uppleby, Leadbetter 


» ■ " 


>» - " 


8 


28 






Noel, Hon. Letitia Penelope 
Knight, Richard - 


Wishaw - 


Warwick 


1 

1 


3 
1 7 


1 3 8 


9 


11 October. 


Parker, Rev. Edwin James 


Waltham, St 








' 






(as Vicar) 


Lawrence 


Berks - 


10 


2 


. 3 2 


9 


29 October. 


Goddard, WUliam - 


n 


>> " • 


8 


34 








Willett, Augustus Saltren - 


Instow 


Devon 


6 


1 30 


1. 2 2 





29 October. 


Thomas, Rev. W., Proctor - 


»» " " 


»> " " 


5 


2 31 






1848 : 


Barbut, Rev. Stephen 


Rumboldswyke- 


Sussex 





16 


2 9 


6 


8 Jan. 


Williams, John Leigh 


» 


»» " * 





16 









▲ ▲4 



360 



Land Mectmres. 



Namet of 
the Mveral Parties. 



Parish 
or Parishes. 



County. 



Extent. 



Cost. 



Date of 
Conflrmation. 



Varborough, Earl of 

Moore, Henry 

Barnacle, Thomas, Devisees 
of, and Vicar and Church- 
wardens of Nuneaton 

Nuneaton Grammar School, 
Trustees of 

Yarborough, Earl of 

We«ton, Rev. C. F. 
Brasenose College, Oxford, 

and Lessees 
Boulton, M. P. W. 
St. Mary Magdalen College, 

Oxford - 
Hale, Hori 
Yarborough, Earl of 

Heneage, George Fieschi - 
Weller, Edward and Weller, 

William - 
Blount, William - 
Morgan, Chas. Octavius S. - 

Hutton, Robert 

Robinson, Rev. William (as 
Rector) . 

Noel, Hon. Letitia Penelope 

Wilmot, Sir Henry S., Bart 

Gilbert, John 

Smith, John Abel - 

Farenden, Jonathan 

Hutchinson, Rev. C. E. 
(as Rector) 

Farenden, Jonathan 

Hutchmson, Rev. C. E. 

(as Rector) 
Smith, John Abel 
Smith, John Abel 
Collins, John and Bailey, 

James and Wife - 
Smith, John Abel - 
Boniface, Richard 
Smith, John Abel - 
Boniface, Richard - 
Smith, John Abel - 
Boniface, Richard * 
Hutchinson, Rev, C. E. 

(as Rector) 
Smith, John Abel - 
Smith, John Abel - 
Boniface, Richard f 
Saint Thomas's Hospital - 
Sankey, &, and S. J, 
Ross, Henry Williams 
Vaughan, William 
Cook, Jane 
Gale, Susanna 



Broughton 



Nuneaton 



Cadney-cum- 
Howsham 



Sandfbrd 
Lewknor 

Selbome 

»» 
Great Grimsby 

and Clee 
Great Grimsby • 
Chalfont, St. 

Peter - 

n 

South Ottering- 
ton 



Wishaw 

Shawell - 

»> " 

Eastergate 



Eastergate 

>» 
Eastergate 

n " 

Eastergate 

i» 
Eastargate 

»» 
Eastergate 



Lincoln 

Warwick 

n 
Lincoln 

Oxford 
»> 

Southampton 
» 

Lincoln 
n 

Bucks 

w 

York - 
>» " 

Warwick 

»» ■ 

Leicester 

*% 
Sussex 

>» ■ • 

Sussex 

n 

Sussex 

»» " - 
Sussex 

f» - " 
Sussex 



Eastergate 

»> 
Eastergate 

»» 
Hastingleigb 

»» 
Hentland 

»» " - 
Charlton, King's 



Sussex 

n 

Sussex 

>» 

Sussex 
»» 

Kent - 

»» 
Hereford 
>» ' " 
Gloucester 



A. K. p. 
O 1 2 

2 5 

TardB, 
1,1 62j^ 

I,100| 

A. R. P. 

33 O 36 
28 4 

46 2 
35 15 

5 3 11 
3 1 18 

2 3 5 
O 1 13 



1 2 
3 6 



2 2 10 
2 2 33 



33 
3 9 

1 39 

1 39 

2 19 
2 36 



1 2 38 

2 21 

7 1 34 

6 2 16 

5 5 



5 

1 6 


2 38 
2 28 

3 1 33 

4 2 2 



1 6 
1 32 
1 6 

1 

2 23 
2 23 
1 23 



1 1 24 



O 5 
2 



2 5 



4 15 6 



2 7 
. 3 12 
. 5 8 
. 2 3 

4 
. 3 12 
. 4 14 3 



8 8 

1 7 

. 1 7 

. 1 7 

. 1 7 

1 7 

J 7 

1 7 

}. 1 3 

1 7 

2 9 
4 5 

3 18 



1848: 
25 Feb. 

28 ApriL 

11 May. 
18 May. 
31 July. 
18 August 
18 Sept. 
4 October. 

4 October. 

31 October. 
16 Nov. 

16 Nov« 
16 Nov. 

16 Not. 

16 Nov, 
16 Nov. 
16 Nov, 

16 Nov, 

16 Nov. 
16 Nov. 
28 Nov. 
11 Dec. 



I 
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Vamnot 
the several Parties. 


ParUh 
or FarUhes. 


County, 


Extent. 


Cost. 


Date of 
Confirmation. 








A. 


R. P. 


£ #. 


d. 


1849: 


Egremont, Earl o^ Trustees 
















of the late 
DoYeton, Reverend John 


St. Decumans - 


Somerset 


1 


S 39 


- 3 3 





31 Jan. 


Frederick 


f> " 


»f • — 


s 


14 








farborougfa, Earl of 
Heneage, George Fieschi - 


Scarthoe • 
Clee 


Lincoln 


6 

4 


29 

1 S9 


5 4 


3 


8 Feb. 


Yarborougb, Earl of 
Nainby, Richard - 


Imminghaoi 
i> - 


Lincoln 


8 
9 


1 19 

2 39 


2 13 


8 


8 Feb. 


Wade, Mark Edward 


Wethering«ett 
















with Brock- 
ford - 


Suffolk 


9 


3 17 


. 4 4 





15 Feb. 


Hubbard, Robert . 


w 


» ■ 


9 


2 24 


- 







We observe that the powers of the Commissioners extend 
to incorporeal as well as corporeal hereditaments. 
^ Now we do not hesitate to say, that nearly all transactions 
in conveyancing might be as simple, as speedy, and as cheap, 
if the proper measures were taken. What these axe has 
already been more than once indicated in these pages S and 
we hope speedily to return to this subject, with special 
reference to the new Parliament just elected. It will be 
their office, as it is unquestionably their duty, to loose the 
fetters which now bind the land ; and all that we will now do 
is to wish them God sfeed I 



ART. VI PAPERS* OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

On the Registration of Transfers of Land, and their Assimilation 
to the Transfer of Stock, 

An eminent writer on Political Economy^ has remarked, that 
^^ to make land as easily transferable as stock would be one 
of the greatest economical improvements which could be 



> See especially 1 1 L, R. No. 22., art. viii., ** What the Landowners may 
demand and obtain.*' 13 L. R. No. 25. art. i. p. 1. " Land Measures for Eng- 
land." 13 L. R. No. 26., " Conveyancing Reform and Land Tribunal." 
, ' This paper was directed to be read to the Society by the Committee on thA 
Law of Property, and was read accordingly by its author, Mr. W, S. Cookson, 
on May 24. 1852. 

* John Stuart Mill. Pol. Econ. vol. ii. p. 446. 
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bestowed on a ooontry** It may well be doubted whether 
the object here propoeed is attainable to the full extent of the 
proposition ; but a system of land-transfer, which shall be 
accurate and, at the same time, simple, expeditious, and 
cheap, will be a great and valuable acqiuffltion, not only to 
the owners of land, but to the public at large, though it may 
tsML short of the mmplicity and cheapness attained in the 
transfer of the public stocks or funds* 

It has been estimated by persons of experience and autho- 
rity in such matters, that a cheap, simple, expeditious, and 
accurate system of transfer of land, would add four or five 
years' purchase at least (some will say ten) to the marketable 
value of land, and the subject must therefore be admitted to 
be one of great national interest and importance, and entitled 
to careful and serious examination. 

The difference of expense between such a system and the 
present is by no means the measure of tiie additional value 
to be conferred. Simplidty, expedition, and accuracy, car- 
ried to tiie extent of giving to a purchaser, immediately ^ a 
simple and absolutely safe tide to his purchase, are much 
more important elements than cheapness (important as that 
element is) in the calculation of the extent of additional 
value. 

This subject is not identical with that of the Kegistra- 
tion of Assurances, but it is intimately connected with it. 
Nearly all the eminent lawyers who, from the time of Lord 
Bacon to the present day, have given much attention to 
the subject oithe Registration of Assurances^ appear to have 
agreed in this — that a cheap, simple, expeditious, and accu- 
rate register of assurances is desirable; and that one which 
is not cheap, simple, expeditious, and accunite would be 
mischievous. 

But here agreement ends. Hitherto no plan of registry 
has been produced which would bear the test of close and 
severe examination. Each in turn has been found open to 
insuperable objections, and many practical men have given 
up the pursuit of the object as unattainable. 

The Real Property Commissioners, in theur Report of July, 
1850, in which they recommended, a General Registry of 
Assurances, express the opinion of the profession when they 
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dtate that the system established in the only two re^ster 
counties in England — Middlesex and Yorkshire — cannot be 
adopted. ** It may be safely assumed/' they say^ ** that the 
indexes now in use at the offices in Middlesex and Yorkshire 
are not such as to fulfil their requirements, or to afford a 
sufficient guide for the construction of a new system. Neither 
do the Scotch or Irish offices assist us in attaining the ends 
desired." 

But the system proposed' by the Commissioners was open 
to serious objections. It was an essential part of their plan 
to have an index founded on a public map of the whole king* 
dom, and that every deed and instrument relating to land, 
whether affecting the legal estate or the equitable interest, 
should be put on the Register. 

Now it must be manifest that if a purchaser be obliged to 
examine every instrument of which such a Register gives him 
notice, before he can accept a title, the Register can have no 
tendency to diminish the expense attending the investigation 
of titles. 

Under the system now in operation, every successive pmv 
ehaser or mortgagee of an estate requires to be satisfied that 
the title is a marketable one ; and, for that purpose, his soli-* 
citor must have an abstract of title delivered to him, showing 
all dealings with the property for sixty years past, unless 
special restrictions have been imposed by the contract : he 
must compare the abstract with the original deeds to ascertain 
its accuracy; he must require satis&ctory evidence of identity, 
that is, that the lands purchased are wholly included in the 
deeds abstracted ; he must call for evidence of heirships, in 
eases where the property, during the sixty years, has passed 
by descent: he genendly, if the property be considerable, 
consults counsel on the title, as disclosed by the abstract and 
supported by the evidence, and he prepares the conveyance ; 
and, if the purchaser sell the estate the following year, the 
title must again be investigated by the solicitor to the new 
purchaser, as strictly as if no previous investigation had taken 
place. And this state of things will not be changed, in any 
respect, if the suggestions of the Commissioners be adopted ; 
all the expenses must be incurred as before, and the further 
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expense of searching the Begister for all deeds and documents 
affecting the property, and of preparing a dupficate of the 
conveyance, and transmitting it to be registered, besides the 
Registrar's fees on registration. 

Before offering for consideration a scheme for simplifying 
the transfer of land, which it is hoped may eventually get rid 
of nearly all the heavy expense, complication, and delay con- 
nected with the investigation of titles to and conveyance of 
land, inevitable under the present system, it is desirable that 
attention should be directed to distinctions between land and 
stock inherent in the two kinds of property. 

One of the most obvious distinctions between land and 
stock is, that there is an individtiaUty in the former which 
does not exist in the latter. The purchaser of land buys a 
specific thing, in a particular parish or place, marked out by 
metes and bounds, and distinguished from every other thing ^ 
the purchaser of stock buys a certain quantity of the article^ 
and is thereupon registered as the owner of that quantity ; but 
his 1007. stock in a particular fund in no respect differs from 
the 1007. stock, in the same fund^ of any other owner; there 
is no individuality in either — if the two owners exchange 
stock with each other, no perceptible alteration is effected. 

Another important difference between land and stock, a» 
to the facility of transfer, is, in the detailed particularity of 
description required for the former, which is not needed by 
the latter. A field must be identified by description of quan- 
tity> boundary, parish, and county; whilst the stock is in- 
scribed in the ledger as so many pounds, shillings, and pence^ 
belonging to the owner. 

A further distinction is in the greater facility of subdivision 
afforded by stock than is possible with land. An owner of 
1007. stock who sells 507. of it, transfers the 507. to a pur- 
chaser, who is thereupon entered as the owner of that amount 
of stock, and the transaction is complete. The sale, on the 
contrary, of a portion of a field renders necessary a very- 
accurate description of it for its future identity^ ; possibly a 

^ An agreement to sell ** two acres from off the west end of a field," is not a 
tinding agreement. The two acres are not suflSciently defined. 
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map of the wbole field may be found indispensable^ and there 
may be rights of waj or other rights to be accurately defined. 

There is still another distinction between laud and stock 
not to be overlooked, in considering how far the simplicity of 
transfer of stock may be applied to the transfer of land. 
Land is the subject of occupation by tenants or lessees under 
every variety of arrangement ; there are yearly tenancies, 
and tenancies for lives, and for long or short terms of years : 
— and various special stipulations are made with reference to 
building, cultivation, repairs, insurance, &c. &C, to be ob- 
served by the tenant or lessee. Stock in the public funds is 
a debt owing by the State, and the owner of any given quantity 
of sue hstock is in fact a creditor of the State to that amount. 
It is subject to none of the enumerated incidents of land, and 
in this respect the stock of public companies is in a similar 
position. 

Finally, beiddes these distinctions in nature and essence 
between land and stock, there is the distinction created by 
our laws, of real estate and personal estate. In case of 
intestacy the former goes to the heir, who may be a minor 
or otherwise under disability; — the stock is under the domi-* 
nion of the person to whom administration is granted by the 
Ecclesiastical Court, and who is always a person of full age, 
and competent to deal with that description of property. 

All these distinctions, except perhaps the last, which, being 
the creature of the Law, the Law may remove, have some 
bearing on the question, whether land can be made as easily 
transferable as stock; and in all, stock, for the purpose of 
transfer, has a decided advantage over land. 

When the transfer of stock is spoken of as easy, it is meant 
that the operation is not only an easy and simple one, but also 
immediately and completely effectuaL If stock be transferred 
to a bond fide purchaser, not only is the transfer easy, but the 
title is indisputable and good against all the world. Ko inves- 
tigation of title is necessary. The books of transfer are kept 
by the Governor and Company of the Bank of England, who 
are responsible for their accuracy ; and if a sum of stock be 
inscribed in those books as belonging to an individual, that in^ 
scription is his sufficient title to the stock in case of sale. He 
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may have no beneficial interest in the stock; he may be a 
trustee for others ; jet^ so long as there is no distringas on 
the stocky or after the removal of the distringas, he can give 
an indisputable title to a purchaser of the stock. 

A very large proportion of the stock of this country is vested 
in trustees for others, and if any of the parties beneficially 
interested desire to prevent the improper sale and transfer of 
the stock, they obtain from the Court of Chancery, at a very 
small expense, and as a mere matter of course, on lodging an 
affidavit that they claim to be beneficially interested therein, a 
writ of distringas, which is lodged at the Bank of England, 
accompanied by a notice stating the object of it, and there- 
upon the transfer of the stock is ^' stopped." If the trustees 
should, notwithstanding the ^^ stop," insist on their right to 
transfer, notice that they have done so is given by the Bank 
to the party lodging the distringas ; and if the party do not 
within a short time, generally three or four days, obtain an 
injunction to restrain the transfer, the distringas is removed 
and the transfer takes place as if there had been no distringas, 
to a purchaser who, whether he do or do not know of the 
existence of the distringas, is in no way affected by it. He 
is not concerned to inquire into the rights of the parties: the 
transfer is permitted, which is enough for him, and lus title 
is good against all the world. 

It remains to be considered whether, and to what extent, 
and with what modifications, this system can be usefully 
applied to the transfer of land. 

And here it may be desirable to point out to what causes 
the expense attending the transfer of land is mainly attri* 
butabie. 

In the investigation of titles to land three important ques* 
tions arise. First, do the title-deeds disclose a clear title to 
the lands described in them ? Second, do the lands so de-* 
scribed comprise all the lands intended to be dealt wi(^? 
Third, is the actual possession or occupation of the lands 
consistent with the title as disclosed by the deeds ? 

For it must be obvious that though the deeds may show a 
clear title in A. to the lands described in them, yet if it be 
not shown that those are the lands intended to be sold or 
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mortgaged, no progress is made; and though the title on the 
deeds may be dear, and the evidence of identity satisfactory, 
yet unless the person in possession is holding as the tenant 
of A., or such possession is shown to be consistent with the 
title of A., the title cannot be safely accepted. 

A purchaser of land expects, in the absence of any special 
restriction, that a clear title, showing all the legal and equit- 
able interests, will be deduced for sixty years. A title for 
the requisite period being deduced by means of deeds, wills, 
and other instruments, to an estate which may be the one he 
has bought, he must be satisfied by evidence that it is the 
same ; the identity must be established. He must also ascer- 
tain from the tenant that he occupies, as tenant to the vendor, 
on the terms stated in the contract ; that the possession of the 
occupiers is the possession of the vendors. The bulk of the 
expense is ordinarily occasioned by the investigation of the 
title-deeds for sixty years ; and it is to the simplifying of the 
evidence of this sixty years' title, in future years, that our 
attention must be directed. 

For, under the present system, if A. purchase an estate and 
investigate at great expense the title to it in the most care- 
fid and searching manner, with the assistance of an able and 
experienced solicitor, aided by the advice of eminent counsel ; 
and if A. afterwards sell or mortgage the estate to B., all the 
expense of investigation of title which was incurred for A. 
has to be incurred for B. ; and there is no way of preserving 
or continuing, for the benefit of B., the labour of A.'s solicitor. 
Por there is no evidence on which B. can rely, that A.'s soli- 
<ntor has seen all the deeds, or that an accurate abstract of 
them has been laid before counsel, or that serious objections 
to the title may not have existed, which have been overlooked 
or waived for a pecuniary equivalent and so on. 

And thus it frequently happens that eminent contem- 
poraneous counsel have before them successively the same 
title to advise upon, at longer or shorter intervals, in the 
course of their professional career. 

Again, a large estate held under one title may be divided 
for sale into a great many lots, the purchaser of each lot has 
liis own aolidtor by whom the title is to be investigated on 
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his behalf. An abstract of the title is delivered to each par- 
chaser^ and there may thus be fifty different solicitors, as- 
sisted by fifty different counsel, engi^ed at the same time in 
the investigation of the same title, to the several lots into 
which one estate has to be divided ; and sometimes the same 
counsel is consulted again and again on the same title. In 
this case there is an advantage to the counsel, but the expense 
to the purchasers is not diminished. 

In any attempt to assimilate the transfer of land to the 
transfer of stock, a difficulty presents itself at the very 
threshold. How is the system to be commenced? The title 
to stock has always, from its creation, been simple and abso- 
lute ; but there is no such simplicity or certainty in the title 
to land. If it were possible to ascertain, finally and conclu- 
sively, so as to bind all the world, the present ownership of 
every piece of land in the kingdom ; and if all absolute owners 
in fee-simple could be registered as such ; and if the Legis- 
lature were to confer on Commissioners power to vest in 
trustees for all parties interested, all lands held for a smaller 
estate than a fee-simple absolute ; and if a simple and well 
digested system of transfer and registry were thereupon ar- 
ranged, commencing with what in effect would be a parlia- 
mentary title, the difficulty would disappear ; but can this be 
done ? 

It will probably be generally admitted to be impossible, 
having regard to the enormous expense and delay of such a 
proceeding, and to the difficulty and danger of acting on ex- 
parte evidence, at once and peremptorily to ascertain and 
record against all the world, through the medium of Com- 
missioners or otherwise, the state of the title to and owner- 
ship of every acre of land and every incorporeal hereditament 
throughout the kingdom, as a preliminary to a more simple 
system of transfer of land. 

This being so, some other course must be attempted. 

In the present state of the law, land is capable of being 
limited to successive persons for life and to unborn persons 
in remainder, and in various other ways ; and charges may be 
created upon it, for jointuring widows and portioning children 
and for numerous other purposes ; and no desire is felt to 
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restrain or limit the power which an owner now possesses 
over his land* Indeed> the desire would rather be to increase 
his powers and facilitate their exercise. 

Stock also is capaUe of being settled on successive persons 
for life, and on unborn persons in remainder, and in various 
other ways ; and charges may be created on it, for jointuring 
widows and portioning children, and for various other pur- 
poses. In such cases the stock is transferred into the names 
of trustees, who hold it on the trusts declared by a separate 
instrument ; but the instrument is not noticed in the transfer 
books; and the trustees, if not restrained by distringas, may 
at any time sell the stodc, and the purchaser will have a good 
title to it against all the world. 

It has been frequently objected that any system of transfer 
of land, in any degree resembling the transfer of stock, would 
open a door for fraud ; and that when, under such a system, 
estates are in settlement, they may be lost altogether by the 
misconduct of the trustees. This is in truth the great ob- 
jection addressed by many alarmists, and by some men of 
acknowledged eminence as real property lawyers, to the 
landowners of the country. 

An objection of this kind must not be disposed of by a priori 
reasoning, and if it be weighed in the balance of actual ex- 
perience, it will probably be found very unsubstantial 

Under the pres^it system nearly all well drawn settlements 
of landed estates in this country contain clauses empowering 
the trustees to sell the estates^ and to invest the purchase 
money in other estates to be settled to the same uses. The 
power is usually exercised with the concurrence of the tenant 
for life, if living, but if dead, at the sole discretion of the 
trustees ; and in either case the purchase money remains under 
the control of *the trustees until reinvested in the purchase of 
land. 

And it must not be forgotten that a very large proportion of 
the land in this country is in mortgage ; and that, inasmuch 
as, under the present system, a mortgagee usually has a power 
of sale, which he may exercise without the concurrence or 
knowledge of the mortgagor, nearly all the land in mortgage 
is, and has long been, in the position in which it is alleged 
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that land cannot be safely placed! Experience has shown 
that the power of sale vested in the mortgagee is very rarely 
abused, and it is uniformly given without hesitation. 

It is further to be observed that a very large proportion, 
probably two-thirds at the least, of mortgages on land are 
held by persons who are merely trustees of the money, and 
have no beneficial interest in it. There can be no doubt 
that many millions of money are at this moment invested on 
mortgage where the mortgagees are trustees under settle- 
ments or wills, and have no beneficial interest in the money. 
Such mortgagees are in fact trustees of the land subject to 
the mortgage for one party, and trustees of the fund secured 
by the mortgage for another ; and the land and the money 
are both unhesitatingly placed in the position in which it is 
alleged that land cannot be safely put. 

Neither must it be forgotten that there are nearly 
800,000,000/. of money in the Funds, of which a full pro- 
portion (probably one-half) is already in the position in which 
it 18 alleged that land cannot be safely placed; and that 
millions on millions represented by shares in railways, and 
canals, and docks, and other public companies, are similarly 
circumstanced. What has been found practically safe for 
them, cannot, it is presumed, be otherwise than safe for land. 

But in addition to all these considerations the system of 
distringas, subsequently recommended to be applied to land 
transfers, will completely protect the landowner from injury. 
It will be his 'own fault if he ever suffer under the proposed 
system from abuse of power by a trustee or mortgagee. 

It may be as well to premise that in the observations 
which follow, the terms "legal title" and "equitable title,** 
as applied to stock, are used in the following senses: — 
" Legal title " is intended to describe that dominion which 
trustees have ovet stock standing in their names ; " equitable 
title" comprehends all the beneficial interests of parties 
interested in stock standing in the names of trustees. The 
legal and equitable titles may be united. Thus if A. 
be the absolute owner of stock which stands in his own 
name, the legal and equitable titles coalesce* If A. be the 
absolute owner of stock which stands in the name of B., 
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then B. has the legal title and A. the equitable. This ex- 
planation will also apply to the interests in land. 

If the simple absolute legal title to land could be entered 
in a book) in the same manner as the simple absolute legal 
title to stock is entered in a book, and if all other interests 
in land were deemed equitable^ as all other interests in 
stock are deemed equitable; and if a purchaser of land 
could deal exclusively with the person having the legal 
title^ and be relieved from all obligation to do more than 
see that the vendor was inscribed in the book as the owner^ 
and to obtain a transfer from him^ just as the purchaser of 
stock can deal exdu^vely with the person having the legal 
title, and is relieved from all obligation to do more than 
see that the vendor is inscribed in the book as the owner, 
and to obtain a transfer; and if a writ of distringas to 
restrain the transfer of land could be obtained and removed 
by a party interested, as a writ of distringas to restrain the 
transfer of stock may now be obtained and removed by a 
party interested, incalculable good would be effected. 

But though it is hoped that eventually this state of 
things may be attuned, we must, it is feared, be content to 
accept something far short of this for the present This 
must be so chiefly because it would be found impossible to 
attain the end desired at once^ except by an immediate com- 
pulsory and universal investigation of all the titles to all the 
land in the kingdom; an act which would be generally 
condemned as violent and uncalled for, and enormously 
expensive. 

The object in view is a practicable scheme — a plan which, 
avoiding all violent dealings with titles, will yet put them in 
such a train that the desired result will eventually be reached. 

It is proposed that on a certain day an Office shall be 
opened for receiving, classifying, indexing, and filing all 
transfers of land. That there shall be an index for each 
County, and an alphabetical index of all the Parishes in each 
county ; with an alphabetical index for each parish, to con-i 
tain the names of all persons who shall register transfers of 
land in that parish. That on and after the day named, where 
any dealing with land takes place by a person entitled to 
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or having power over the whole fee-simple, a transfer shall 
be executed^ conveying the whole fee-simple to one or more 
persons absolutely. That such transfer shall be on parch- 
ment in original and duplicate, in a rimple printed form, and 
shall express the true consideration, and shall transfer the pro- 
perty described in the schedule to the purchaser, or mortgagee, 
or trustees, in fee-simple. That both parties shall sign the 
instruments, in order that the signature of the purchaser may 
be on the Register as a check on any future transfer by him. 
That both parts shall be lodged at the Transfer Office, and 
compared with each other there ; and that the duplicate shall 
be filed and entered in the Index, and the original returned, 
stamped as registered, to the party ; or the original may be 
filed and the duplicate returned. That it shall be com- 
petent for, if not obligatory on, parties to add a map to the 
schedule, for better describing the lands. That the validity 
of the title of the first transferree shall depend, as it does 
now, on the validity of the title of the party making the 
transfer ; so that the transferree must investigate the title — 
the legal and equitable title — as he does now. That when 
the first transferree shall afterwards transfer to another, say 
at the end of ten or twenty years, the second transferree will 
see on the Register the evidence of the title for the ten or 
twenty years, and during that time he will require the legal 
title only ; but as a title for ten or twenty years only will 
not satisfy him, he must carry back his investigation beyond 
the commencement of the Register, to see that the first 
transfer was made by a party duly authorised — legally and 
equitably authorised — to make it. 

When, under this system, land shall have been transferred 
for fifty or sixty years, there will be a sufficient title on the 
Register, and thenceforward the Register or Legal Title only 
will be referred to or investigated; and, in the meantime, 
every year will bring a purchaser nearer and nearer to this 
result, and year by year the expense attending the transfer 
of land will be diminished. 

The system of restraining transfers of stock by distringas 
should be adapted to restraining the transfers of land; and 
it will be desirable that the Registrar himself, or the Assistant 
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Begistrar, should be the officer by whom the restraint is 
authorised, and not as at present an officer of the Court of 
Chancery, and that the Registrar should himself enter the 
restraint in the Index, 

It may be objected, that under the proposed system a 
mortgagee would have power to sell the mortgaged estate. 
The answer to this is, first, that under the present system 
the mortgagee usually has the l^al fee vested in him with 
an absolute power of sale; and, secondly, the mortgagor 
may lodge a distringas, which will prevent a sale without 
due notice. 

Under this system equitable mortgagees may be created 
with facility and dispatch. An equitable mortgagee may 
obtain a distringas if he hold a simple undertaking of the 
owner to grant a mortgage when required. 

Provision must be made for devises, where the whole 
legal title is not devised to one party, or where no trustee is 
appointed. Possibly the executor may, in such case, be 
deemed the trustee for all parties. 

In cases of intestacy it is not proposed that the Registrar 
should decide on claims of heirship; such claims must be 
referred to the Courts of Law or Equity where conflicting 
claims are preferred, and a purchaser from an heir would 
require satisfactory evidence of heirship: or the principle 
of Sir Geoige Tumer^s Act as to Creditors might be applied. 
Judicial advertisements for heirs might be inserted in the 
Gazette, and the claim might be referred to the Registrar, 
and after judicial publication of his report the claimant's 
title might be held good, unless questioned within a limited 
period. 

A separate Register should be kept of Leases, except Occu- 
pation Leases for terms not exceeding twenty-one years, and 
an entry should be made in the Freehold Index referring to 
the Lease Register to give notice of its existence. A building 
lease for ninety-nine years is subject to as many dealings 
during its continuance as the fee-simple during the same 
period, and should therefore be registered under a distinct 
head. 
Provision may also be made with advantage for the deposit 
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and safe custody of wills. Such deposit would afford a pro- 
tection to wills which has long been felt to be much needed. 
It would not of course in any degree restrain the power of a 
testator to revoke or alter his will; he might at any time 
take it back and cancel it, or he might substitute a later for 
an earlier will ; he might, and indeed ought, to deposit it in 
a sealed cover, that its contents might not be known, with 
his name and address endorsed thereon. The wills so de- 
posited would be placed in boxes arranged in alphabetical 
order, and an index of wills, with the names and addresses 
of the testators and dates of deposit, would of course be 
kept. 

It has not been thought necessary, for carrying out this 
plan, to suggest any alteration in the existing system with 
reference to Crown Debts and Judgments, though that 
system is susceptible of great improvement. The present 
plan of registry of Crown Debts and Judgments may be con* 
tinued; or the register may be transferred to the Land 
Registry. It would, however, tend to greater simplicity, if 
a distringas were required in order to raider a Crown Debt 
or Judgment Debt a charge on land. 

The system will have the effect of keeping all equitable 
arrangements from the public eye, as all equitable arrange- 
ments with respect to stock are kept from the public eye* 
But, as a further protection against impertinent curiosity, 
it may be prudent that no search should be permitted, or 
information giveu, except on a request in writing from a 
solicitor, stating why and for whom he applies, similar to the 
request to the Accountant-General of the Court of Chancery 
for information as to the 'state of accounts. 

The advantages expected to result from the proposed 
system is, that without any additional expense to the land- 
owners, the whole land of the country will gradually, but cer- 
tainly, come upon the Register ; and that eventually the only 
title to land which a purchaser can require will be a suc- 
cession of simple transfers, such as have been described, to be 
found on the Register. 

It may be objected, that the effect of this scheme would 
be, to compel all litigants respecting land to resort to the 
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Court of Chancery, all interests liable to be litigated being 
equitable interests. To this objection an answer is sug- 
gested by the Report of the Commissioners appointed by 
Her Majesty to inquire into the Process, Practice, and 
System of Pleading in the Court of Chancery. In that 
admirable document, which bears the signatures of Sir John 
Eomilly, Sir George Turner, Sir James Parker, Sir James 
Graham, Mr. Henley, Sir William Page Wood, Mr. Bethell, 
Mr. Crompton (now Mr. Justice Crompton), and Mr. W. M. 
James, the following remarkable passages occur : — 

'' The mischiefs which arise from the system of several 
distinct Courts proceeding on distinct and in some cases on 
antagonistic principles are extensive and deep rooted." — " It 
happens that, in many cases, parties in the course of the 
same litigation are driven backwards and forwards from 
Courts of Law to Courts of Equity, and from Courts of 
Equity to Courts of Law." — ''It is obviously most desirable 
that in every case the Court which has the cognisance of the 
matter in dispute should be able to give complete relief." — 
^ We have arrived at the conclusion that, without abolishing 
the distinction between Law and Equity, or blending the 
Courts into one Court of universal jurisdiction, a practical 
and effectual remedy for many of the evils in question may 
be found in such a transfer or blending of jurisdiction, 
coupled with such other practical amendments as will render 
each Court competent to administer complete justice in the 
cases which fiill tmder its cognisance. We think that the 
jurisdiction now exerdsed by Courts of Equity may be con- 
ferred upon Courts of Law, and that the jurisdiction now 
exercised by Courts of Law may be competent to administer 
entire justice without parties in the one Court being obliged 
to resort to the aid of the other." 

In every word contained in these extracts we entirely and 
cordially concur. The opinions expressed are worthy of the 
distinguished men who give utterance to them, and cannot 
fail to have an important practical influence on future legis- 
lation for improving the administration of justice. 

It remidns for us to notice the question of Stamp-duties. 
If a plan such as has been suggested be adopted, there will be 
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no difference on the Register between a sale and a mortgage ; 
and the adoption of the plan might involve the necessity of 
an amalgamation of the stamp-<luties. 

The system cannot give immediate relief to the land- 
owner ; but he must bear in mind that his title at present 
is voluminous and complicated, and cannot be made simple, 
unless with the assistance of a Board of Commissioners at a 
great expense, or by the gradual and inexpensive operation of 
the system here proposed. 

An apprehension has been expressed that the index would 
become wholly unmanageable in a very few years> but we do 
not participate in this apprehension. The indexes of the 
public funds are so far from being, unmanageable, that there 
is absolutely no diflSculty in finding, in a few minutes, any 
account which may be asked for; and the indexes to the 
public funds are simply alphabetical lists of all persons in 
whose names any stock is standing. And there is no sub- 
division; whereas in the proposed indexes for land-transfer 
there will be a separate index for each county, and that 
index again will be subdivided into parishes; so that if a 
person wishes to ascertain whether A. is possessed of any 
land in any parish, he will merely have to search the index 
of that parish under the letter A. ; and if the landowner» of 
the most populous parish in England were to be arranged 
alphabetically, there would be very little difficulty in finding 
the individual name. 

It would, moreover, be very easy to subdivide the index 
of each letter, by classifying not only by the first letter of the 
name, but by the first vowel in the name, as, for instance, 
" Throgmorton" would be found under the letter " T" and 
the subdivision " T.o." This system is observed with advan^ 
tage by the Bank of England. 

An objection has also been started, that the discussion and 
inquiry which would frequently arise on the rights and in- 
terests of parties having stop-orders would occasion the same 
expense as now. 

We think this objection is not well founded. Under the 
present system, not only have all parties legally and equitably 
interested in land to adjust their respective claims, but all 
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tbe succefisive purchasers and mortgagees of that land for fifty 
or sixty years to come have, in their tum^ to see that those 
claims were properly adjusted. Under the proposed system 
the purchaser or mortgagee wouM have nothing whatever to 
do with these questions. Whilst a *' stop" exists the land will 
be tied up, and when the ''stop" is gone the land may be 
transferred. The equities under stop-orders or distringases 
are adjusted once and for ever, and leave no stain or encum- 
brance on the title ; but equities under the existing system 
live for half a century, and obtrude themselves upon every 
one who, during that period, may have anything to do with 
the land. It is difficult to conceive of a contrast more 
striking. 

If the efficacy of the system suggested should be doubted, 
it may be applied and tested in one county, as in the register 
County of Middlesex, before the system be extended to the 
whole kingdom. It may also be made optional for a time, 
for purchasers to adopt the system or not, and it may become 
compulsory when the sufficiency and value of the system 
shall have been satisfactorily established by experience. There 
is, however, ground for apprehension that the efficiency of 
the plan cannot be fully tested by any partial adoption of it, 
and that the trial, if conducted by any one who has a pre- 
ference for any other system, may not develop its advan* 
tages. 

A question remains to be mentioned which has not yet 
been here alluded to, but which has been much discussed 
with reference to the Kegistration of Assurances. Shall the 
Kegistry be central or local, or both central and local? Or, 
to put the question more accurately, shall there be 

One Central Registry for the whole kingdom ; or. 

Several Central county Kegistries for the several sub- 
divisions of the whole kingdom ; or 

One Central Kegistry for the whole kingdom, with branch 
offices in the principal towns throughout the kingdom ? 

A central Registry, for the whole kingdom would, of 
course, be established in the Metropolis; central county 
Registries would probably be in the largest, or most central, 
or most generally accessible town in the county. 
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Great difference of opinion exists on the respective merits 
and disadvantages of Metropolitan and County Kegistries^ 
and as much farther light may yet be thrown on this sub- 
ject, it has been thought desirable not to do more in this 
paper than to state that the subject has not been overlooked, 
and will require xsareful and disinterested consideration, if 
the system of land transfer here suggested shall be thought 
worthy of adoption. 

In this brief and necessarily very imperfect sketch, an 
attempt has been made to draw attention to the evils insepa- 
rable from the present system of conveyancing ; to describe 
the advantages arising from the greater simplicity of transfer 
which stock possesses over land ; to point out the diflSculties 
of assimilation arising from the distinctions between land and 
stock, inherent in the two kinds of property; to combat 
the objections made to the investment of land in the names 
of trustees ; and to suggest such alterations in the mode of 
transfer of land as shall gradually and eventually confer on 
land, as nearly as possible, the advantages enjoyed by stock 
in the simplicity of transfer ; and to do this without diminish- 
ing the security of enjoyment and transmission now possessed 
by beneficial owners of land. It is hoped that if the plan 
proposed should, on further examination, be found open to 
insuperable objections, the suggestions offered may not be 
without their use in assisting other minds, directed to the 
subject, to a more successful result. 



ART. VIL— THE JUDGE-MASTER SYSTEM, UNDER 
15 86 16 VICT. o. 80. 

The change of Equity Procedure, which we have so long ^ 
endeavoured to explain and enforce, is at length to be actai 
on in practice in this country. We fure not disposed on this 

> We might refer to many other articles on this subject ; perhaps the one in 
which our views are most clearly expressed, is that entitled *< The Judge-Master 
Question," Nov. 1848, art. i. 9 L R. pp. 1—22. 
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occasion to imitate the complacency of some of our contem- 
poraries and cluck out, " Look what we have hatched." We 
feel only entitled to say that we have done what we could 
for many years to bring together from time to time facts and 
arguments in favour of the Judge-Master principle, and we 
shall let others decide to whom the chief share of the merit 
(for many are entitled to some part in it) of carrying this Act 
belongs. Let us say, however, that the idea of abolishing 
the Master and enabling the Judge to do what the Master 
and the Master's Clerk did, as well as his own work as Judge, 
or, in the slang of the day, " to work out his own decrees," — 
this idea was first, as we believe, conceived by the late Mr. 
Sutton Sharpe. 

Now that the measure is to come into operation, indeed, 
this is of no great importance ; let us rather consider in what 
way it has been done, and what chance the principle has of 
being fairly tried. 

We think then, that by the Act 15 & 16 Vict. c. 80., 
** An Act to abolish the Office of Master in Chancery, and to 
make Provision for the more speedy and efficient Dispatch of 
Business in the said Court," the recommendations^ contained 
in the First Report of the Chancery Commissioners are fairly 
acted on ; as to which we shall enable our readers to judge for 
themselves. The Act recites that '' it is expedient that the 
business now disposed of in the office of the Masters should 
be transacted under the more immediate direction and control 
of the Judge of that Court ;" and it proceeds to abolish the 
office of Master in Chancery (s. 1.), and enacts that no 
vacancy in the office of Master shall be filled up (s. 2.). 

By s. 3. the two senior Masters, Master Farrer and Master 
Brougham, are released from their duties after the 1st day of 
Michaelmas Term, 1852. But by s. 17. their chief clerks, 
George Whiting, and Henry Leman, and Charles Pugh, 

> The Report of the Law Amendment Society on thb subject, published pre- 
viously, is printed 15 L. K. p. 432. It would have been civil, and perhaps honest, 
if the learned Chancery Commissioners had alluded to this Report and to the 
three Reports of the Law and Equity Procedure Committee, as it cannot be 
doubted that they, or at all events the compiler of their Report, had read them; 
he has only the gipsy's excuse for not noticing the fact. 
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clerks in the office of the Masters now vacant, are to be the 
chief clerks of the Equity Judges who are to carry the Act 
into operation, (s. 17.) 

This sacrifice of the Masters to enable the Judges to obtain 
the services of the Masters' Clerks is certainly a little remark- 
able ; and we know of but one precedent for it. It is that 
custom, which it is said for some time existed in China, of 
burning down a house in order to obtain roast pig ; a house 
containing a live pig having taken fire, it was thought for some 
time that to obtain roast pig it was necessary to bum a house 
down. After much burning it was found out that roast pig 
might be had without the previous ceremonies, and experience 
may show us that to obtain the services of the clerk it is not 
necessary to dispense with the services of the Master ; but 
that it may be useful to retain these able and well paid 
officers of the Court, at all events, until it be seen whether 
the Judges can dispose of the additional business which will 
probably be thrown upon them after Michaelmas Term next. 
We may suggest that, until this is quite certain, it may be 
expedient not to dispense with the services of any more of 
the Masters, but merely to appoint an additional clerk to the 
Judge. 

We now come to the clauses of the Act which regulate the 
future business of the Judge-Masters. These are cluefly 
SB. 26, 27, 28, 29, 30, and 31., and are so important that we 
shall give them nearly verbatim : — 

" The business to be disposed of by the Master of the Rolls 
and Vice Chancellors respectively while sitting at chambers shall 
consist of such of the following matters as the Judge shall from 
time to time think may be more conveniently disposed of in 
Chambers than in open Court ; videlicety applications for time to 
plead, answer, or demur ; for leave to amend Bills or claims ; for 
enlarging publication ; and also applications for the production of 
documents ; applications relating to the conduct of suits or mat* 
ters; applications as to the guardianship and maintenance of 
infants; matters connected with the management of property, 
and such other matters as each such Judge may from time to time 
see fit, or as may from time to time be directed by any general 
order of the Lord Chancellor, (s. 26.) 

" It shall be lawful for the Master of the Rolls and every of 
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the Vice Chancellors respectively when sitting in open Court to 
adjourn for consideration in chambers anj matter which, in the 
opinion of such Judge, may be more conveniently disposed of in 
chambers, or, when sitting in chambers, to direct any matter to be 
heard in open Court which he may think ought to be so heard* 
(8.27.) 

*^ The mode of proceeding before the Master of the Rolls and 
Vice Chancellors respectively at chambers shall be by summons, 
and as near as may be according to the form now adopted by the 
Judges of the Superior Courts of Common Law when sitting at 
chambers, (s.28.) 

'^ From and after the first day of Michaelmas Term, 1852, the 
Master of the Bolls and the Vice Chancellors respectively shall 
have the sole power (subject to any rules which may be made by 
the Lord Chancellor with the advice and assistance of them or 
any two of them) to order what matters and things shall be inves- 
tigated by and before their respective chief clerks, either with or 
without their direction, during their progress, and what matters 
and things shall be heard and investigated by themselves ; and 
particularly, if the Judge shall so direct, his chief clerks respec- 
tively shall take accounts, and make such inquiries as have usually 
been prosecuted before the chief clerks of the present Masters ; 
and the Judge shall give such aid and directions in every or any 
such account or inquiry as he may think proper, but subject 
nevertheless to the right hereinafter provided for the suitor to 
bring any particular point before the Judge himself, (s. 29.) 

" Each chief clerk shall, for the purpose of any proceedings 
directed by the Master of the Rolls or any Vice Chancellor to be 
taken before him, have full power to issue advertisements to 
summon parties and witnesses, to administer oaths, to take affi- 
davits and acknowledgments, other than acknowledgments by 
married women, to receive affirmations, and, when so directed by 
the Judge to whose Court he is attached, to examine parties and 
witnesses either upon interrogatories or viva voce, as such Judge 
shall direct, (s. 30.) 

" Parties and witnesses so summoned shall be bound to attend 
in pursuance of any such summons, and shall be liable to process 
of contempt, in like manner as parties or witnesses are now liable 
thereto in case of disobedience to any order of the said Court, or 
in case of default in attendance, in pursuance of any order of the 
said Court, or of any writ of subpoena ad testificandum ; and all 
persons swearing or affirming before any such chief clerk shall be 
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liable to all such penalties, punishmentSy and consequences for 
anj wilful and corrupt false swearing or affirming contained 
therein as if the matters sworn or affirmed had been sworn and 
affirmed before any person now bj law authorised to administer 
oaths, to take affidavits, and to receive affirmations." (s. 31.) 

These clauses, we are bound to say, are entirely after our 
own hearts, and will enable the plan to be fairly and ade- 
quately tried. 

We also entirely approve of the power that is given to the 
Judge at Chambers, to take the opinion of conveyancing 
counsel (s. 40.), and to obtain the assistance of accountants, 
merchants, engineers, and other scientific persons (s. 42.), in 
accordance with the recommendation of the Report of the 
Law Amendment Society. (See 15 L. R. pp. 441, 442.) Nor 
was it possible, under the circumstances, to dispense with the 
services of three Vice Chancellors ; power, therefore, is taken 
to appoint a successor to the Vice Chancellor Sir George 
Turner. 

Altogether, we congratulate the country on the passing of 
this important measure ; and although we cannot accord to 
the Lord Chancellor all the praise in this matter which the 
Chancellor of the Exchequer claims for him, in his speech at 
Aylesbury, on the 16th of July, yet we are quite willing to 
say, that he has entered heartily into the spirit of the plan, 
and has given his best services to render it useful and efficient 
in practice. ^ 

We believe, that In Michaelmas Term next, a new era will 
dawn upon the Court of Chancery, for on the 1st of November 
the Act for amending the practice and course of proceeding 
of that Court (15 & 16 Vict. c. 86.) also comes into opera- 
tion. Nor are we entirely without experience of the work- 
ing of the Judge-Master system. We have repeatedly 
called attention to the fact, that the learned Judges in India, 
and more especially Sir E. Perry, the Chief Justice of Bombay, 
had led the way in introducing this great change in Equity 
Procedure, and, we may add, that the Indian Judges have 
shown more candour than their brethren of Lincoln's Inn in 
acknowledging whence they obtained the idea of this change. 
We have very recently received a private communication 
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from one of the learned judges of Bombay, and considering 
its impartial bearing on this valuable measure, we do not 
hesitate to lay before our readers some extracts with which 
we shall conclude this Article. Under the date April 1852, 
the learned judge writes : — 

*^ It would be presumptuous on mj part to say much as to the 
law proceedings of a small provincial capital like Bombay, but 
strangely enough, we have ah'eady realised here the greater part 
of the recommendations of both the Common Law and Chancery 
Commissions. As to the first, I feel no doubt whatever that the 
new proposal, retaining, as it does, special pleading, is only a stop- 
gap, and that it will not satisfy the public^ who, with their ' gros 
bon sens,' observe that causes up to 501. are well tried by a much 
better, at all events simpler, system. Lord Lyndhurst, if I may 
presume to say so, has hit the nail on the head, by asking why 
not allow causes of 200/. to 300/. to be tried in Westminster Hall 
by the simple mode ? But the logic on which this is founded 
leads, I think, to a step farther, and ought to allow causes of all 
amounts to come on in the same manner. What need would there 
be of Chambers of Commerce, if mercantile men could state the 
point in dispute between them before Lord Campbell, or any such 
Chief Justice as we have had this hundred years past, in the same 
simple way in which points are raised in the County Court ? 
As this will be probably a great Law Reform Session, as all the 
world is unanimous that it is a great evil to have a repetition of 
small attempts to alter and amend our law system ; above all, as it 
is an undoubted anomaly to have two difiereat systems in vogue 
for recovering 50Z. and under, and 61L and over, a/ Common Lawj 
ought not, before we legislate at all, the inquiry to be made 
whether the philosophy of our age cannot determine on one com- 
mon system applicable to each ? 

^ The same arguments, I humbly submit, apply to the Equity 
system also ; there is one common want in the first instance with 
all Courts, and all suitors, to ascertain the facts in dispute between 
the parties. Whatever is the readiest, cheapest, ^nd most accurate 
metiiod of ascertaining these facts, and bringing them before the 
investigating tribunal, shoud be available to all Courts ; and the 
method should be the same, universal in application, with forms 
procurable in every stationer's shop in the realm. 

'* But instead of argument I was desirous to give the results of 
our experience here. In Common Law, by rules, allowing of 
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amendment, and by a constant determination to decide causes on 
the merits, not on technicalities, we have overcome a great manj 
of the evils of the special pleading system. Still, as special plead- 
ing remains, litigation under these trammels is very much more 
expensive than it needs to be. 

" Secondly, by adopting viva voce evidence in Equity suits, by 
giving facilities to raising issues in matters brought on by claim, 
above all hy the Judge working his decree himself, we have intro- 
duced a celerity into the despatch of Equity business quite akin to 
that of Common Law. But to make this system — and it is what 
the Equity Commissioners in the main aim at — available in Eng- 
land, is it not essential that the Judge who tries the cause should 
hear the evidence, and if so, does it not follow that the causes 
must be tried locally where the evidence is? All the Equity 
causes of England and Wales cannot be tried on evidence before 
the present Chancery Judges ; even if they could, the bringing 
the witnesses to London, the delays of crowded cause lists, the 
higher fees required, and the additional number of counsel, would 
all make the trial of Equity causes much more expensive than 
they need be in the nature of things. All the arguments, there- 
fore, that led to the establishment of local Courts for Common 
Law causes are equally valid in favour of local Equity Courts. 
If all Equity causes, when the subject matter in dispute did not 
exceed 50(W., were allocated to the local Court, with power to the 
complainant to bring on his cause of any amount before the same 
tribunal, — if this were the law, then Equity procedure would no 
longer be a disgrace to the nation ; and at the same time all the 
great Equity business of the empire could still be conducted by 
the present staff of good Equity Judges. But if in addition to 
these improvements, which are foreshadowed by the two Com- 
missions, a uniform code of procedure be adopted, and the fusion 
of Law and Equity, which so many circumstances in the present 
day seem to suggest, be effected, then suitors, who distrusted the 
local Judge, and who could afford to wait for four or ^yq months 
till the advent of the Westminster Hall Judge on circuit, might 
set down his cause for that period, and thus the great benefit^ the 
time-hallowed usage, of the periodical circuits of the fifteen Judges, 
be perpetuated. From present appearances, it would seem that 
the institution or practice must soon be abolished for want of any 
thing to do. 

'^ I have written to such length that I am ashamed to send my 
letter, but there is still one practical point, a small one apparently^ 
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but of yery great importance in practice, on which I desire to say 
a word. It is, that all law pleadings, states of facts, reports, and 
any other written matter that has to be laid before the Court, be 
broken up into paragraphs and numbered* Let any practitioner 
ask himself the trouble it often takes to put his finger on the 
paragraph which contains the pith of the pleading, finding, report 
" The Civil Law wisely lays down this rule, and requires plead- 
ings to be articled: the most lucid language in Europe, the 
French, always breaks up into small paragraphs their legal pro- 
ceedings ; and the Indian Government^ which is a government by 
record, finds it so indispensably necessary for clearness and refer- 
ence, to have all documents paragraphed and numbered, that they 
reject aU letters not so treated/ 

And again, under date May 12. 1852 : — 

" As I have now been performing the operation for above two 
years as'a Judge-Master, I have acquired some practical experience, 
and the view I wish to enforce is, that when accounts are exceed- 
ingly complicated, when the parties are obstinate, and insist on 
fighting out every point by the rules of war, or when the account- 
ing party is striving to postpone the day of reckoning by inter- 
posing every form that the law allows him — the Judge ought to 
be armed with the power of referring all such cases to compulsory 
arbitration. This is the mode in which the New Yorkers have 
cut the Grordian knot, as have the French in commercial cases, 
but they do so without the qualifications which I have above 
noted. 

" To-day's overland summary contains a law case of mine under 
the new system of viva voce evidence, and account taking, which 
contrasts well with the old one. It is too long for you to read 
through, but the pith is this : a widow of a Mahommedan sued the 
executors for her share, and an account : after a six years' inquiry 
in the Master's Office, the report was that the estate was insolvent. 
Another suit was filed before me, in the shape of a claim, by a 
party not bound by the former decree ; and after argument on law. 
points on one day, evidence viv& voce for plaintiff on another day, 
and evidence by the defendant on two other days — in all four days 
— I was enabled to make a decree. But I think you will easily 
see that by the old procedure another three or four years' suit 
would have been inevitable. 

" I have just had a return completed giving us a tabular view 
of the effects of our improved system on business ; and I confess I 
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am surprised at the brilliant results it gives, for the last year 
especially. It possibly might be of service to insert it in your 
Appendix." 

This is the Return alluded to : — 

RrruftM sHowivo thb Numbsk op AcnoNS and Suits bkougbt ih thk 
Supftziu Court oy Bombay nu>M 8th Mat, 1842, to 7th Mat, 1852. 





Common Law 


EquitTSaittaiid 

Claimi. 


F^teffM^e^i 


Small Canses, 




PlainU. 


and Admiralty. 


under 600 rupees. 


1842^3 


242 


32 


12 


647 


1843-44 


274 


29 


7 


685 


1844-45 


259 


33 


7 


680 


1845-46 


257 


43 


16 


697 


1846-47 


311 


41 


12 


887" 


1847-48 


230 


43 


14 


1041 


1848-49 


503 


38 


6 


1118 


1849-50 


416« 


79» 


14 


1145 


1850-51 


346 


62 


17 


1444 


1851-52 


365 


98* 


26 


1110» 



' In NoTember, 1 846, the jurisdiction of the Small Causes* Court was raised 
from 350 to 600 rupees. 

* In 1848 and 1849, the actions in the celebrated opium wages were brought. 
' In September, 1849, the new rules, allowing of vt>a voce evidence in equity 

suits, came into operation. 

* In May, 1851, the new rules were adopted for sunplifying procedure ; and 
in September of the same year, the Judges intimated that they would conduct 
inquiries under decrees in Court or Chambers, instead of making references to 
the Master. 

' This number represents the causes for nine months only. 



ART. Vm. — THE BAB AND THE ATTORNEY. 

An Act further to facilitate and arrange Proceedings in the 
County Courts. 15 & 16 Vict. c. 54. s. 10. 

We have somewhere seen an old book called " The Honour 
and Splendour of the Law." It chronicles the ancient 
Judges^ and, according to its title, glows with the remem- 
brance of the past. The fame of Dugdale's Originales, 
another glorious catalogue, commands a right of entrance to 
all libraries. The sages of the Law, thus handed down to 
us, were once working at the Bar with a zeal and fidelity 
which has scarcely been surpassed by modem adyocaoy. But 
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tliere was this distinction. They were most frequently in 
immediate communication with the party whose interests they 
represented. The client was their client: the cause their 
cause. The client sought the advocate: the advocate re^^ 
sponded to the summons^ 

For centuries the barrister remained untouched by the 
L^islature. Whilst it became expedient to inteifere with 
the number of attomies in the eastern part of the kingdom*, 
the counsel pursued his path, safe and respected in the most 
dangerous times. By degrees*, however, a custom gained 
ground, on the part of suitors, of resorting, not in the first 
instance to the Bar, but to a secondary agent, who, in his 
turn, was to decide whether the case should be submitted to 
the opinion or skill of the counsellor. The Bar, either un- 
able or unwilling to interpose, were passive under the en-> 
croachment, until, at length it became unusual for them to 
act independently of the attorney* 

The expense of carrying on a suit in the Courts of Law 
had been for years a source of heavy complaint. The long 
warning of dissatisfaction produced no fruits of change. It 
was determined to revive, with an enlarged jurisdiction, the 
neglected powers of Toums and Leets, and to try the expe* 
riment of universal County Courts. In 1846 the system 
was arranged, and a remarkable feature in the history of the 
Bar was disclosed. The barrister who, in ordinary cases, 
was, of all persons, the least chargeable with the expenses of the 
Superior Tribunalsy — whose freedom had never been re- 
strained by Parliament, — was at once made the great pro- 
fessional victim of the change. It was declared that he 
should be incompetent to appear, uninstructed by an attorney. 
As the sleepy sluggard wakes not till want, like an armed 
man, comes upon him, so the barrister found that he no 
longer had the option of a consultation with a client. But 

> See 83 Hen. VI. c. 7. « How many attornies may be in Norfolk, hovr 
many in Suffolk, and in Norwich." 

' The practice of consulting counsel directly existed down to a comparatively 
reeent period. It was the practice of our 6 rat merchants and bankers to cor* 
suit counsel directly as late certainly as the days of Lord Thurlow when at the 
Bar, and opinions given by him on such occasions are in the possession of an 
eminent living banker. 

c c 2 
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still the counsel looked upon the rule with apathy. Whell 
brought before his notice> he despised the threatening of the 
future. He had no foregathering of the decline which 
awaited the higher suits at Law. The new authority waa 
limited to the sum of 20/. Courts of Kequest previously to 
1846 had jurisdiction over sums of 10/.^ 5/., and 40^.^ and 
yet the Bar flourished. Of the success which wj^s to crown 
the new Courts^ the barrister had neither heed nor anticipa- 
tion ; still less did he discern the speedy increase of jurisdic- 
tion which befell those tribunals^ and roused him to a sense of 
his ruin ; and, but for certain strokes of fortune which are 
revealed to us in all history, his downfall would have been 
irremediable. 

It could not but happen that the attornies would regard 
with complacency the powers which the clause recited at the 
head of this Article conferred upon them. And it was not 
extraordinary that they should not be slow in tunung it to 
their advantage. That clause gave them considerable aid in 
excluding barristers from practice, so that, as a regular bar 
in the local Courts would have been, under such circum- 
stances, more a shadow than a substance, it came to pass that 
the ordinary business of these Courts reposed quietly on the 
shoulders of the shrewder practitionera And they might 
have kept it, at all events, for some time to come. Even the 
access of jurisdiction which took place in 1850, by raising the 
limit of 201, to 50/. had no eflect in softening the decision of 
Parliament. The barrister, after an ineffectual struggle, was 
remitted to his original restriction. It is true that the exdu- 
sional indulgence on the part of the attorney (natural as it 
might have been), was regarded in some quarters with dis- 
favour, and that it might have had its weight in creating a 
renewal of the discussion. But it also became a matter of 
observation, that attornies, instructed by other attornies^ 
were in the habit of undertaking professional advocacy in 
County Courts. The original attorney of the cause, if it did 
not suit him to conduct it in his own person, frequently re- 
tained, — not the counsel whom the Legislature probably de- 
signed in such a case for the employment, but one of his own 
brethren, as the advocate. A class of persons thus sprang up 
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m direct subyersion of the barrister, who, if they did not 
assume the gown of the profession, were, at all events, grati- 
fied with the title of attorney-advocate. By appearing in the 
cause without intermediate agency, the attorney could thus 
have effectually shut the door upon counsel, but this double 
aspiration decided the fate of the exclusionists. 

The 10th section of our Statute forms the sequel, — it is 
hoped, the auspicious sequel, — of this relation. 

Successful, however, as has been the effect on the behalf of 
the barrister, the issue was viewed in the House of Lords 
with coldness. The amendment which caused the change 
emanated from the Commons. It improved upon the adverse 
proposition of Lord Truro, and was one upon which the 
House ^ set great stored 

We cannot blame old practitioners for their retention of 
impressions, time-worn and perishing though they be. We 
cannot expect from all men the enli^rged intelligence which 
does honour to names well known in our Legal Peerage. We 
must be patient under the disapproval of those, who, having 
reached the summit of their fortunes, show but little sympathy 
for the genius of an advancing age. 

But when we hear from a Lord Chancellor that should the 
alteration be found to bring the law into disrepute by the 
conduct of its members, he would be ready to join in restore 
ing the Bar to its former position ; we fear lest that noble 
person should already have cast over the experiment in his 
mind, and espoused a foregone conclusion. It seems but an 
ill compliment to the profession to believe that the presence 
of counsel in the County Courts, under any circumstances, 
can bring the law into evil odour. We confidently count 
upon the impossibility of such an issue. One hundred and 
fifty men who signed the 'petition for change — one hundred, 
who " highly approved^'* but did not sign it, could hardly have 
made a blunder so hostile to their interests, so damaging to 
their honour. They must be the best judges of their situ- 
ations, the best keepers of their own integrity. 

It is likewise a matter of surprise, that the increase of im- 
portant business in the local Courts had not softened the hos- 
tility of the adverse Peers. Cases of Contract and of Tort 

c c 3 
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requiring anxious consideration^ suits which border upon ques* 
tions of title^ points which involve the doubtful issue of a 
prohibition, are by no means foreign to these Courts, and it 
would seem proper that a freer access should be had to 
counsel The learned Peers who would have had things to 
be as they were, forget, that in virtually excluding the bar- 
lister, the public likewise were restrained from enjoying his 
independent aid. They overlooked, that the suitor was en- 
titled by the Common Law and the Constitution of the coun- 
try to his option, that the clause now repealed was an en- 
croachment upon ancient and natural rights, and that the 
object of the amendment was not to coerce the attorney, but 
to prevent him from being the sole organ through which the 
party could make good his choice of a barrister. We look 
for the blessing of prosperity upon their great restitution, and 
prophesy that at some distance of time we may exclaim in the 
words of the Roman advocate : — " Nos adhuc in nostro 
statii, quod difficillime recuperari posse arbitrati sumus^ 
splendorem nostrum ilium forensem (et in senatil auctori- 
tatem), et apud vivos banos gratiam magisquam opturamuSy 
consecuti sumus.'* 

But whatever may be the future lot of our counsellors, they 
are of a nature too shrewd and understanding not to discover 
their present position. Hence it is, of course, not for their 
information, but for the service of the public who cannot 
sacrifice their time to follow Law Seforms, that some words 
upon the subject of that position are here added. 

First, it is established by Law, that any barrister may 
"address" the Judge of the County Court, "subject to 
Regulations for the orderly transaction of the business of the 
Court," "but without any Right of exclusive or pre-audience'^ 
at the instance of the party himself, and independently of any 
retainer or intervention of an attorney. This power does not 
prevent the barrister from acting in conjunction with an 
attorney, but it enables him to appear alone for the party, if 
for the plaintiff^ in support of the plaint ; if for the defendant, 
to answer the plaint. 

It will naturally follow, that the client will often seek the 
ndvice of a barrister in his Chambers* The mode of stating 
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tbe pkint and of condactiiig the oaose, or arranging the de- 
fence, will probably form the materiak of the consultation. 
In many cases it may become the duty of the barrister to 
attend personally to die bringing of the suit ; in other cases, 
he will probably direct the party to go and prefer the plaint 

It must be understood, that the barrister, if first consulted, 
and subsequently, (as he no doubt would be) employed in 
Court, will consider himself as the sole lawyer of his client* 

Secondly, the clause at the head of our Article seems to be 
that wUch, in legal phrase, is called *^ directory.^ The bar- 
rister, therefore, is not bound by law to accept the retainer, 
or ** address the Court,'* on behalf of any client But it is 
submitted, that no counsel, unless he be otherwise engaged 
or employed in a different line of the Profession, can honour- 
ably decline an office with which the law of the country has 
inyested him. Leaving his etiquette bdiind him, he must 
attend the County Court in obedience to the wishes of the 
client, the good of the community, and the protection of his 
own interests. 

Thirdly, he must be remunerated, not too well, but reason- 
ably, for his labours. It should be remembered, that he 
cannot recover his fees in any form of action. The Statute 
13 & 14 Vict c 61. s. 6. only treats of fees when the 
agency of an attorney is called in, and the limit of such fees 
is 2L 4«. 6d, the words, " subject to such regulations as the 
Judge may from time to time prescribe for the orderly trans- 
action of the business of the Court," seem to have no connec- 
tion with these fees. The amount of compensation must, 
therefore, be in some measure a matter of discretion with the 
Bar. Although it should not escape observation, that the 
Judge will, probably, not allow any other or further sums by 
way of fees to the barrister appearing alone, than the statutes 
9 & 10 Vict, c 96. and 13 & 14 Vict. 61. sanction, when he 
appears under the instructions of an attorney. 

It is possible that there may be two classes of fees — one 
for services performed in Court, the other for private audi- 
ences and business. A fee of 2Z. 4^. 6d. at the utmost may 
be allowed by the Judge, to the parti/y upon the taxation of 
costs, in respect of the barrister's services. We believe that 

c c 4 
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the Judge will have power to make this allowance to the 
party who has paid these fees, without any further amend- 
ment of the Statutes. But fees for private services must be 
regarded with great care both by party and counsel. They 
will not be allowed separately, upon taxation, and it will not 
necessarily follow that the party will employ the counsel 
whom he has in tiM fisai instance consulted. The public 
must, therefore, be prepared to expect, that the barrister's 
fees will be required in advance. The barrister, on the other 
hand, is by no means compelled to exact on all occasions the 
fee of a guinea. If he can accept half a guinea for a motion, 
or could have signed a plea for half a guinea, he may possibly 
take a half guinea retainer. In many cases, the fee, for 
obvious reasons, will be larger, but a moderate fee will be 
found most in unison with the state of the times and the 
institution of the County Courts, and will be the more rea- 
dily allowed by the Judge. If the public should complain of 
early and prompt payment, they will do well to remember, 
that unlike the attorney, the barrister has no remedy for 
private advice, nor for public labour; whilst on the other 
hand, there can be no attorney's bill. Without meaning to 
encourage any rivalry between attorney and barrister, it may 
be worth while for the public to try the experiment, whether 
the professional merits of the barrister will not be found 
valuable to them, and whether his dues will not turn out to 
be less, in a majority of cases, than those of the attorney. 
After all, the barrister is but remitted to his original rights. 
It was hoped (vainly indeed) that he would have been pro- 
tected by the Statute of Small Debts ^ from an undue com- 
munication with his real employer. It has turned out, not 
only that he ought to have had that communication with 
greater facility, but that the attorney-advocate had stepped in 
and almost monopolised those privileges which the Legislature 
and the public had plainly assigned to the counsellor. 

It rests with the public to avail themselves of the advantages 
afforded them, and (it may be said) with the barrister, to win, 
by moderation, activity, and integrity, the reward of general 
confidence. 

» 9 & 10 Vict. c. 95. 
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ART. IX. — COMMERCIAL LAW AND CODIFICATION, 

Commercial LaWy its Principles and Administration; or the 
Mercantile Law of Great Britain compared with the Codes and 
Laws of Commerce of other Countries. By Leone Levi. VoL 
n. 1852. 

We have in a former Number noticed the publication of a 
portion of this work on Commercial Law» by Mr. Leone 
LevL This work — intended to detail the Mercantile Law 
of Great Britain, in comparison with the Codes and Laws of 
Commerce of the principal countries of the world, — is now 
completed. A general outline of its contents can hardly 
convey any idea of the amount of information with which it 
is replete, whilst its bearings, in a legal, commercial, and even 
moral aspect, are of much importance. 

Our laws are at present in a most unsatisfactory state, 
demanding a complete revision and a systematic exposition, 
and it is by submitting them to the standard of European 
legislation that their defects become more conspicuous ; and 
we are brought to a conviction of the necessity of applying 
ourselves to those reforms which are needed in order to vin- 
dicate their character for wisdom and justice. Mr. Levi has 
extracted the leading principles of Common Law, and ex- 
pounded them into the form of a Code, and the statutes bear- 
ing upon the subjects have been placed systematically In 
connection with the Common Law principles. The prolixity 
and confusion existing in our Statute Laws contrast not 
very advantageously with the clearness and precision of lan- 
guage of almost all the foreign codes. The Law of Great 
Britain stands at the head of each page, and the Codes are 
placed in columns nde by side under it, showing at a glance 
the law on any particular subject in various countries. The 
American Law is mostly extracted from ^^ Kent's Commen- 
taries," and for the Law of Insurance Mr. Duer's work 
has been taken as a text book. Under this head we have 
the Law of Partnership en commandite as at present in force 
in New York and other States. 

The French Code of Commerce is newly translated, with 
some alterations, made to it by the French Legislature at 
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variouB intervals^ whilst the entire Law of Bankruptcy of 
1838 has been snbstitnted for that contained in the original 
Code of 1807. The Spanish Code of 1829, and the Portu- 
guese Code of 1833, the Prussian, Bussian, and Dutch 
Codes, are all rendered into English. Of Austria there are 
various ordinances introduced regarding Shipping and Bank- 
ruptcy. Other extracts of codes and ordinances of numerous 
countries — such as Denmark, Hamburg, Hungary, Malta^ 
Sardinia, South America, Sweden, Switzerland, the Two 
Sicilies, and Wirtemburg, — follow the Codes. The Law on 
Bilk of Exchange recently enacted throughout Germany is 
now first rendered into English. This latest specimen of 
legislation is a most important document, inasmuch as it has 
succeeded in establishing a degree of uniformity in the com- 
mercial legislation of Germany. This law has been intro- 
duced into thirty-seven States, and it has displaced all the 
local ordinances previously in force in each of them. An 
analysis of the law on the various subjects is placed at the 
end of each section. The subjects treated of are, — the Law 
on Merchants, Married Females, Minors, and Aliens, Books 
of Commerce, Partnership, Joint Stock Companies, Part- 
nership en commandite^ Contracts, Contracts of Sale, Stop- 
page in transitu^ Lien, Principal and Agent, Bills of 
Exchange, Shipping, Insurance, Bankruptcy, and Mercantile 
Jurisdiction. 

The work possesses, moreover, a short Historical Sketch of 
Commerce, a Table of International Usances and Days of 
Grace in various Commercial Towns, and a Chronological 
Table, including the Titles of most of the Laws enacted in all 
countries at various intervals. 

In illustration of the commercial and economical state of 
the countries whose laws have been reviewed, the work is 
enriched with a Statistical Chart, exhibiting the area of all 
countries, the population, the state of their finances, distin- 
guishing the proportion of direct and indirect taxes, the 
amount e;xpended for war establishments, for justice, and for 
commerce, and also for the interest of debts^ the debt of each 
country, fixed and floating, the manufactures^ produce of 
grain, specifying the kinds, and other articles; mineral pro- 
ducts, the imports and exports, the shipping, specifying the 
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number of veBsels and their tonnage entered inwards and 
cleared outwards, and the number of vessels and tonnage 
belonging to each, the railways' system, and a table of cur- 
rencies, weights, and measures of all nations, compared with 
those of Great Britain. 

The work, involving a vast amount of labour and discrimi- 
nation, is obviously of great technical value, but its aim is a 
more lofty one than being a practitioner's hand-»book, which 
it must in a greater or less d^ee become. It is only fair to 
Mr. Levi to say, that his work is intended by him as the 
first step towards a general Commercial Code among civilised 
nations, and that he has expounded the advantages of such a 
code in many principal cities, and has met with great encou- 
ragement, not only from eminent individuals, but from im- 
portant and influential public bodies. We know how difficult 
it is to force the attention of a languid and self interested 
age, still more of a sneering and money-getting profession, to 
anything which stands out of the plain broadway which 
leads to ease and profit, but we cannot view without sym- 
pathy a stranger coming to this country plunging boldly into 
the vast mine of our law, and digging away for years un- 
friended and unknown, except to the few friends whom his 
energy and talents have acquired for him. 

The great objects which the Author contemplates may be 
summed up in the following: — 1st. The promoting of a 
National Code of Conmierce for the United Kingdom which 
riiall introduce certainty and order in our* Jurisprudence, 
simplify the language of our Statutes, and bring the kingdom 
of England, Scotland, and Ireland, together with all their 
colonies in whatever position or clime, under one uniform 
system of law. 2nd. An attempt to induce other countries 
to reduce their Codes of Commerce as much as possible to the 
equal exposition and the same^ phraseology as ours, in order to 
promote the interests of justice and morality, remove the igno- 
rance arising from the present multiplicity of systems of law, 
and cement a friendly feeling among the nations of the earth 
by the extension of commerce. 

These are Mr. Levi's propositions, and his work being now 
completed, he can give his time and attention to carrying 
them through. Our humble assistance he shall not lack, and 
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we are glad to see by the following letter that a moyement 
will be made in the direction of a Commercial Code in the 
ensuing month of October : — 

'* Society for Promoting the Amendment of the Law, 
" Regent Street, London, July 1852. 

" Sir, — The Committee of this Society, appointed to consider 
the object of the Assimilation of the Commercial Law of England, 
Scotland, and Ireland, have received a circular letter from the 
Edinburgh Committee for the Amendment and Consolidation of 
Commercial Law, containing a suggestion for holding a General 
Meeting of Deputations of all Chambers of Commerce, and other 
Societies, to consider the Amendment and Consolidation of Com* 
mercial Law ; and thej have resolved, after mature consideration, 
that it would be desirable to hold a conference of Deputations of 
Town Councils, Chambers of Commerce, and other Public Bodies 
in London in the month of October next, to consider this im- 
portant object. 

" I shall, therefore, be obliged by your informing me, whether 
it will be convenient for a Deputation from you to attend such 
General Meeting. 

" After receipt of your reply, more detailed information will be 
forwarded to you. 

" I am, Sir, your obedient Servant, 

" Habkowby." 

This letter has already been heartily responded to wherever 
it has been sent, and we do not doubt that an important move- 
ment has commenced by which not only this point of a com- 
mercial code will be served, but the general subject of 
codification will be essentially promoted. 

While on this subject of Codification, it may not be unin- 
teresting to some of our readers to see the following transla- 
tion of the peroration of Lord Brougham's celebrated speech 
on Law Reform. It was recited by Master Robert Dobie 
Wilson on Speech-day at Harrow on June last, and was 
noticed by Lord Brougham at tne Law Amendment Dinner 
on June 27. as a proof of the present popular feeling as to 
Law Reform.^ We may say, by-the-bye, that we have long 
thought that it would be well if the higher forms in our 
great public schools were taught the elements of Law and 
Jurisprudence : — 

> See post, p. 404. 



Commercial Law and Cod\ficathn. 397 

*' CuRBicuLUM nobis patet ezpeditum; patet honestus cursus. 
Nomen vestram gestis omatum que omnia intra hos parietes 
adhuc facta et fam& et ntilitate superent posteris tradere licet. 
Ducem hujus astatis militiflB peritissimum, domitift Italia, fractft 
Grermani^ Sarmatis exterritis, eximias omnes victorias tnumpho 
qnem yos facile estis men tun longe posthabere yidistis ; rerumque 
yicissitadines contemnere, dum prseclarum illud gloriari posset, se 
vel inviid fariund legum tabvlas in manu tertentem ad posteros 
esse perventurum. Qui, bello jam deyic^us, operam date ne in 
Sanctis pacis artibus yictor eyadat : et quern olim hostem, hodie 
legum latorem superate. Ita, si quid sub regni procuratore 
illustre est factum, huic regis fulgor yerior atque constantior 
tenebras obducet. Ita laudem quem aulici olim adulatores Gas- 
saribus nostris, illorum temporum Justinianis, tribuendam simu- 
layerunt, illi, quo auctore tanta res atque tarn gravis confecta erit, 
optimus quisque ac sapientissimus recte impertiyerit. Equidem 
hoc regibus maxime invidendum puto, quod ita vincendi, ita 
regendi, potestatem habeant. Quod sane dictitabat Augustus 
CaBsar, ea qu89 in prioribus vitaB annis perfidiose fecerat quasi 
fulgore quodam obtecturus, se Romam latericiam invenisse, mar- 
tnoream reHquisse, neque magno rege indignum est, neque nostro 
omnino denegandum. At rem quanto illustriorem jactabit rex, 
cui dicere licuerit se jus, quod magno comparandum pretio inve* 
nerit, vile morientem relinquere ; quas tabulas invenerit obsig- 
natas, ratas vigere ; quod divitum patrimonium, haereditatem esse 
pauperum; quod anceps fraudis injuriaeqae telum, id probitatis 
auxilium factum esse atque praesidium innocentiad. Quae mihi 
quidem saepenumero cogitanti, illud semper honestius visum est, 
ut auctor sim vobis operas in banc tantam rem conferendas, quam 
ut commodis omnibus fraar munerum publicorum. Quae si quid 
gratias secum afferant, onus ego molestum, si qua emolumenta, 
supervacanea, atque inutilia existimo, quippe qui cum industriis 
caBteris civibus victum mihi ipse contentus exquiram; si quam 
denique potestatem propriam habere dicuntur, aliud esse potentiam, 
aliud magistratum, annos fere quinquaginta natus intellexi. Cau- 
sam autem pro civibus hic dicere, eorundemque laboribus, quod 
ad maximas hominum utilitates pertinet, ubique interesse ; hoc 
demum me posse magni facio: hoc, certo scio, nuUorum nequo 
principum est dare, neque temporum extorquere. 

" ROBERTUS DOBIE WlLSON." 

We may add the English, which will well bear reading 
over again : — 
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« FROM LORD BROUGHAMS SPEECH ON LAW REFORM. 

^* The course is clear before us ; the race is glorious to run. You 
have the power of sending your name down through all times^ 
illustrated by deeds of higher fame and more useful import than 
were ever done within these walls. You saw the greatest warrior 
of the age — conqueror of Italy — humbler of Grermany — terror 
of the North — saw him account all his matchless victories poor, 
compared with the triumph you are now in a condition to win — 
saw him contemn the fickleness of Fortune, while in despite of 
her he could pronounce his memorable boast, ' I shall go down to 
posterity with the Code in my hand I' You have vanquished him 
in the field : strive now to rival him in the sacred arts of peace ? 
Outstrip him as a lawgiver, whom in arms you overcame ! The 
lustre of the Begency will be eclipsed by the more solid and 
enduring splendour of the Beign. The praise which false courtiers 
framed for our Edwards and Harrys, the Justinians of tbeir day» 
will be the just tribute of the wise and good to that Monarch 
under whose sway so mighty an undertaking shall be accomplished. 
Of a truth the holders of sceptres are most chiefly to be envied 
for that they bestow the power of thus conquering, and ruling 
thus. It was the boast of Augustus — it formed part of the glare 
in which the perfidies of his earlier years were lost — that he 
found Rome of brick, and left it of marble ; a praise not unworthy 
of a great prince, and to which the present reign also has its 
claims. But how much nobler will be the Sovereign's boast, when 
be shall have it to say, that be found law dear, and left it cheap ; 
found it a sealed book — left it a living letter ; found it the patri- 
mony of the rich — left it the inheritance of the poor; found it 
the two-edged sword of craft and oppression — left it the staff of 
honesty and the shield of innocence ! To me much reflecting on 
these things, it has always seemed a worthier honour to be the 
instrument of making you bestir yourselves in this high matter, 
than to enjoy all that office can bestow — office, of which the 
patronage would be an irksome incumbrance, the emoluments 
superfluous to one content, with the rest of his industrious fellow- 
citizens, that his own hands ministered to his wants : And as for 
the power supposed to follow it — I have lived near half a century, 
and I have learned that power and place may be severed. But 
one power I do prize ; that of being the advocate of my country- 
men here, and their fellow-labourer elsewhere, in those things 
which concern the best interests of mankind. That power, I know 
full well, no government can give — no change take away !** 
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ART. X THE NEW PARLIAMENT IN RELATION 

TO LAW REFORM. 

It Is always with some relactanoe that we trespass on any 
portion of the region of politics, even in connection with Law 
Beform, and we never venture upon it at all unless the way 
seems dear and straightforward, and some important gain is 
to be had for the cause. It was only very recently ^ that 
we acted on this rule and recommended the friends of the 
Amendment of the Law to lay all party considerations aside, 
and to assist the present Government in passing those law- 
reform measures which were then before Parliament, and 
which might thus be obtiuned* We implored alike Her 
Majesty's Government and Her Majesty's Opposition to seize 
an opportunity which might not soon agwi occur, and to pass 
into law the Bills relating to Chancery Reform and the En- 
franchisement of Copyholds, valuable in themselves, but still 
more important as an earnest of what is to follow. 

We are happy to say that our wishes have been gratified, 
and that auspiciously as the Session of Parliament was 
opened on the 3d of February, still more happily was it 
closed by Her Majesty's on the Ist of July in the following 
words: — 

^* I have gladly assented to the important Bills which you 
liave passed for effecting reforms long and anxiously desired 
in the practice and proceedings of the Superior Courts of Law 
and Equity, and generally for improving the administration 
of justice. Every measure which simplifies the forms and 
diminishes the delay and expense of legal proceedings with- 
out introducing unceitainty of decision, impairing the au- 
thority of the Courts or lowering the high standard of the 
Judicial Bench, is a valuable boon conferred upon the com- 
munity at large." 

1 Anti, L. K Number for May. Art. *« Lord Derby's Policy as to Law Re- 
form." 
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It was not to be sappoeed that the conntiy would disregard 
the implied recommendation thus coming from the throne, and 
accordingly it has sent up a Parliament stronger as to Law 
Reform than has ever yet been returned since the time of the 
Commonwealth ; and we are grossly deceived if results are 
not to be obtained by its means of the utmost importance. 
It has been said that more lawyers have been returned than 
on any former occasion. We do not know that this is true, 
but we are satisfied that whether we look to the professional 
or unprofessional part of the new House of Commons we 
shall find among its members a larger proportion of law 
reformers ; not only strong in good will to the cause, but in 
power effectually to assist it. This indeed is as it should 
be. The great need of the age is the adaptation of the 
law and its practice to the wants of the time; and this 
good work will, we trust, be now performed by that which 
will go down to posterity, if we mistake not, as the Law 
Befobm Parliament. If the late Parliament (as we have 
so recently shown) were well disposed to Law Eeform, it is 
certain that its successor inherits this good disposition. In* 
deed we find eminent men of all parties appealing to this 
subject as that on which they are most anxious to take credit, 
and resting on Law Beform as that on which least doubt 
exists, and from which as politicians and leaders of parties 
most good is to be expected, or, to use a current phrase, 
most political capital may be obtained. 

Thus in the hour of victory, Lord John Russell, in return- 
ing thanks to the electors of the City of London, promised to 
give his attention to further reforms in the administration of * 
justice both in Courts of Law and Equity ; and Mr. Disraeli, 
on a similar occasion, pointed to the Lord Chancellor as the 
man who had carried the Chancery Reform Bill, and from 
whom other triumphs might be expected, and pledged his 
administration to give the whole subject its best assistance. 

So far then all is well; but we must not allow all this 
good enthusiasm to subside without obtaining some practical 
results. And as we profess to be people of one idea, we 
simply look to the success of our own schemes. Who then 
will help us ? What good may be got out of all the zeal. 
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wliether real or feigned, on this subject ? We have already 
shown that the present Government occupies a very import- 
ant position in connection with Law Reform, We can only 
repeat our own words. " It can muzzle, if it please, the few 
guns which can still be pointed against the reform of the law, 
and if it heartily undertakes the cause, it can command the 
sympathies of the country, by giving full attention to the 
whole subject," {ante^ p. 17.). This opinion is now verified 
by the results of the last Session, and more especially by the 
passing of the Copyhold Enfranchisement Bill. This bill, to 
use the words of the Report of the Law Amendment Society, 
** will gradually convert every copyhold tenement in the 
country into freehold, where the parties, lord, or tenant, or 
either of them, are desirous that enfranchisement should take 
place." The influence that has hitherto defeated this mea- 
sure was on the last occasion arrayed in its favour, and thus 
it happened that in neither House was there even a division 
on the subject. The best men, lawyers and others, in both 
Houses met in Committee, with a view not of raising, but of 
settling difficulties ; and the consequence has been a measure 
of great practical value, in which not only the question of 
copyhold enfranchisement is settled, but which has thrown 
much light on the settlement of a more important subject, 
the effectual dealing with freehold land. The principles 
which have been established as to the one kind of tenure 
if extended to the other will go far to render the transfer 
of land free, as we shall endeavour to show, and take fre- 
quent opportunities of explaining at greater length hereafter. 
We now allude to the fact of these Bills passing to prove the 
correctness of the view which we took as to the position of 
the present Government with respect to this and similar 
measures. Judging by all that had gone before, if Lord St. 
Leonard's had not been Lord Chancellor, and the Marquis of 
Salisbury Lord Privy Seal, that influence which had been 
hitherto suflScient to defeat the Bill would have been used 
once more against it. As it was, these eminent persons 
assisted in passing it; it may be on the part of the Lord 
Chancellor reluctantly, but the Bill was carried ; nor was 
this all, for as the Government will have some credit for it 
VOL. XVI. i> D 
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if it works well, and as the passing of it was ineidtable, 
pains were taken to improve the Bill, and the great experience 
and ability of Lord St Leonard's, which we are 'the first to 
admit, were rendered available to make it as perfect a mea« 
sure as possible. 

These Law Reform measures have now assumed aU the 
importance which, in our eyes, they have long deserved. 
They have acquired a party value, which we all know is in 
this country an immense advantage. fFe attach no such 
value to them ; we are so simple as to look only to the means 
by which they can be carried for the good of the country ; but 
we cannot shut our eyes to the benefit which they enjoy in 
their present position, and we certainly shall not quarrel with 
any persons able and willing to befriend them. 

Now, so far as we can see, the present Gx)vemment holds 
precisely the position which, if they are willing, enables them 
to render them most service. There are three measures 
more prominent than the rest, which now press for early 
attention. They were brought forward at the annual dinner 
of the Law Amendment Society, on the 26th of June. They 
have been long before the public in other shapes, but it was 
thought advisable, on the eve of a general election, to bring 
them in this form under the notice of the electors ; and we 
shall abridge the Report which The Times gave of this social 
meeting : — 

" On Saturday the Society for promoting the Amendment of 
the Law held its annual dinner at the Crown and Sceptre Tavern, 
Greenwich. The chair was filled by Lord Brougham, who, in 
proposing as a toast, ' Success to the Society,' said that was to 
express a wish for what the Society already possessed. They 
would, therefore, understand by the toast, further and continued 
success. Their success had been very great, especially during the 
last twelve months, in which time more considerable progress had 
been made in the amendment of the law than during any twelve 
times twelve months in his recollection. When they met together 
a year ago, even those measures which appeared nearest to success 
they were not confident of obtaining, and even in that great 
improvement, the new Evidence Bill, though they had every 
reason to hope that it would pass, many obstacles stood in the 
way. Then came the opening of Parliament, under auspices 
equally encouraging, for the speech from the throne announced 
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that iin[>ortant improvements in Equity and Law had been con- 
sidered, and reports of commissions had been received, and that 
on them measures had been prepared, and were about to be pre- 
sented for the consideration and adoption of Parliament. He 
hardly ever remembered a speech from the throne in which the 
amendment of the law occupied so large a space as on that occa- 
sion. He remembered a speech from the throne at the end of the 
Session of 1831, in which the subject was referred to; but that 
ought to be ascribed to the disappointment arising from the 
rejection of the Reform Bill, and he thought it likely that the 
Ministry on that occasion considered it advisable to dwell on the 
only success which they had achieved. In that speech, if he 
recollected, law amendment was spoken of as carried on ' so as to 
bring justice home to every man's door.' That alluded to the 
Local Courts Act, which was postponed to 1833, when it was 
defeated by a narrow majority. This year not only had the 
question of Law Amendment been made a prominent feature of 
the royal speech, but the most important measures had been in< 
troduced, and were happily about to be carried, that had been 
passed within his recollection. These measures had been pro- 
posed by the late Government, most honestly and fairly, and he 
now said so the more willingly, because at first a difference had 
existed as to the mode of procedure in the House of Lords and 
Commons, but all these differences had ceased, and the most 
important fundamental changes in the Court of Chancery were 
resolved to be proceeded with, and to be passed into law with the 
least possible delay. Politics were excluded by the rules of the 
Society, and he would therefore only say, that from some acci- 
dental circumstances, circumstances which no one understood, and 
least of all the late Government themselves, they retired from 
office. The new Government, however, adopted their measures 
completely; and whatever prejudices any of them might have had, 
these were not allowed to interfere, and the plans of their pre- 
decessors were fairly and fully, and honestly carried into exe- 
cution. He regarded all this as a great indication of the progress 
of the spirit of reform, and of safe, because well-considered and 
deliberately prepared, amendment of the law. It was almost the 
only ground on which contending parties equally appealed to the 
country. It was true that in profession a Protectionist was almost 
as difficult to find as a person against law amendment ; but while 
as to real intention there were still many Protectionists, there was 
nobody who, in his secret wishes, was not for amending the law, 
all being for it, and nobody against it. Such was the change 
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which had taken place during the nine or ten years for w.hicb the 
Society had been in existence. Straws showed how the stream 
ran, and he had noticed that day that in the Harrow speeches one 
was a translation of a speech on Law Reform^ which could not 
have been selected on account of its eloquence,^ Even if the 
person who made that speech had been gifted with eloquence, he 
defied him to exercise it in dealing with the terms and forms of 
the law, with pleas, and assumpsits, and demurrers, with writs, 
practice, processes, and bills. The selection of a subject so dry 
and intractable showed that it was arresting attention among 
portions of the community where it might least be expected to 
meet with a response. What remained then for the Society but 
to persevere in its efforts ? He might draw their attention, spe- 
cially, to the subject of local judicatures, on which they now had 
six or seven years' experience, — not a long experience certainly, 
but one on which ample reliance might be placed from the wide 
surface over which during that period it had been spread. The 
great, invaluable, and necessary light of experience was indispen- 
sable to any safe and salutary reform of the legal system ; and 
having now had the benefit of that light let their aim be to cor- 
rect existing defects, and do all that could be done to correct and 
extend the local judicatures. In * bringing justice home to every 
man's door,' they ought not to depart so far from a due centrali- 
zation as to run the risk of injuring the general system of our 
jurisprudence or ruining the profession of the law ; and one of the 
most important and difficult inquiries which would be intrusted to 
that Commission, which he hoped to see issued on the subject, 
would be to reconcile the due distribution of local judicatures 
with the general interests of our Jurisprudence, and the welfare 
of that Profession with which, as supplying the judges of the 
land. Lord Denman in his letter had well observed, the interests 
of the community at large were bound up. Between the interests 
of the Bar and those of the suitors, God forbid that there should 
be any hesitation; but he believed that by improving the pro- 
ceedings of the Superior Courts, both Suitors and the Profession 
would be great gainers, and no sacrifice of either to the other 
would be required. Whatever improvements, however, might be 
effected in this way, he held it to be impossible to dispense with 
Local Courts. The digest of the law was another subject which 
he considered to be of great importance, and some progress had 
been made with regard to it. A Commission had, twenty years 
ago, reported in favour of such a change, but he regretted that 
their recommendation was not accompanied by a sample. Digests 

' See this translation, a«/e\ p. 397. 
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of the Crindnal Law and of Criminal Law Procedure had since 
been prepared, and should have been carried through Parliament. 
He hoped, however, to see not only a digest of the Criminal Law, 
including Procedure, but a general digest of all the law, Common 
and Statute. Having touched on several other topics, the noble 
and learned lord concluded by proposing continued success to the 
Society. 

" Mr. Commissioner Fane, whose health was drunk in connexion 
with a toast dedicated to the fusion of Law and Equity, said that 
he presided in a Court * of Law and Equity,' so that the union was 
already recognised. He had found often that while the inferior 
Judge, the Commissioner, acted on the principle of this union as 
sanctioned by Act of Parliament, the Superior Judges declined to 
do so. The Commissioner proceeded to deal with a question of 
law to the best of his ability, and when he had struggled with and 
disposed of it, the Court above said, <We don't understand the 
law ; let an action be brought.' The inconvenience resulting was 
exhibited in enormous bills of costs, and this tossing (or < bandy- 
ing,' as Bentham called it) of the suitor from Court to Court, 
gave rise not only to that, but to many other evils. The great 
object to be accomplished was, that the Courts of Law should 
undertake as many of the duties of the fkiuity Courts as were not 
inconsistent with their own duties. K their noble President 
assisted the Society in its efforts, he had no doubt they would 
succeed in effecting this great improvement in their jurispru- 
dence. 

'^ Mr. J. Stewart, whose name was coupled with the toast of 
' the Free Transfer of Land,' in acknowledging the toast, said 
that that question had received a very considerable accession of 
strength from the labours of the present Parliament. The Act 
for the enfranchisement of Copyholds was a very important mea- 
sure, and might now be regarded as settled by the deliberations of 
the Committee of the House of Lords on principles which secured 
a complete and satisfactory adjustment of the whole question. 
Those principles were applicable to freeholds as well, for they had 
all been striving to obtain a shorter form of conveyancing. 
While a sixty years' title to land was requisite, the number of 
purchasers must be comparatively small ; and if the title were 
shortened, the number of purchasers must be proportionally in- 
creased. The Copyhold Enfranchisement Bill had shown that 
this could be done. While the purchase of land was surrounded 
by such enormous expenses as was at present the case, the value 
of the land must suffer proportionally ; and on this point he com- 
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plimented the Lord Chancellor for having inserted a clause to tax 
and moderate the charges connected with Copyhcdd Enfranchise- 
ments. A similar provision ought to be made with reference to 
the transfer of freehold property. Consols were now at -thirty- 
three years' purchase, while land in the most favoured situations 
was only at thirty years' purchase. Now, he would venture to 
say that if the transfer of land was placed on a proper footing it 
would raise its value to forty years' purchase ten years hence. 
Why should land across the Channel be at forty years' purchase 
when in this favoured country it stood at thirty, and, though a 
better and safer investment, was under the price of consols ? The 
improvements which he advocated would not only increase the 
value of his property to the owner, but benefit all classes connected 
with the soil, down even to the agricultural labourer. 

" Mr. R. Lowe, who responded to the toast of * Codification,' 
with which his name was connected, said that the subject was one 
which, in a few years, was destined to occupy a prominent place 
in the attention of the people and the discussions of the Legis- 
lature. The State had hitherto confined itself to the grievances 
of the Suitor, but he would not be satisfied until the problem how 
best to ascertain facts and discuss points of law had been solved, 
until that solution was applied to all facts and law alike — and 
until the investigation of truth was at all times conducted in the 
best possible way. He apprehended that the means of investi- 
gation should be the best that the human intellect could devise, 
and that they should not be of one kind in one court and of 
another kind in another. He was far from thinking that all had 
been done which could be done in this direction. A great step 
had been taken in lajdng the foundations of reform in the Court of 
Chancery, but the system of taking evidence provided was likely 
to be attended with expense and delay. The doctrine of Law 
Reform had attained such public favour, that many were disposed 
to snatch at any measure that offered a hope of it ; and such was 
the case with the Bill as to Common Law Procedure. He be- 
lieved it to be a measure calculated to embarrass the cause of 
Law Reform, and which would have to be set aside as opposed to 
sound principle. He thought the time had come when they 
should embark in CodificatioD, and when attention to the substan- 
tive law would have an important effect upon Procedure. Men 
were not accustomed to consider that law was a science, that law 
terms admitted of definition, and that Conveyances were capable 
of being reduced to short forms. At present it was impossible to 
tell what remedy a man had for breach of contract until he made 
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up Lis mind in what Coart lie was to proceed. When the law 
was studied as a substantive science, such absurdities would 
appear in their real li^t, and the mind would be convinced of the 
necessity that all law should be administered in the same tribunals, 
— that a man should not be obliged to go to a Common Law 
Court to prove his injuries there^ then to a Court of Ecclesiastical 
Jurisdiction, and then to the House of Lords. Mr. Lowe con- 
cluded bj gracefuUj complimenting Lord Brougham, on the great 
speech on Law Reform, to which he had alluded, and on his 
labours in tjie cause of which he was one of the earliest teachers. 
He expressed onlj the wishes of the Society and of the public at 
large, when he hoped, that the noble lord might live to see the 
great work brought to a happy conclusion, of which he had raised 
the foundation and built the works." 

Here then we haye three great Law Bef(Nin measures which 
press for attention^ and let us see what is their present 
position. 

L The first is a fusion of Procedure in Courts of Law and 
£quity. This will be forced upon the attention of the 
country, if we mistake not, by the Common Law Procedure 
Act. Among the other stock and good will belon^ng to 
the late Government^ this unhappy Bill was made over to 
Lord Derby, and we are satisfied, that when it comes into 
operation next October, all the objections to it, which we 
have not ceased to urge since the appearance of the Report 
of the Common Law Commissioners > down to the present 
time, will become apparent, and will receive general accept- 
ance. K the real evils of the Common Law Courts had been 
dealt with in an effectual and manly way ; if Lord Lynd- 
hurst's advice had been taken, and the County Court system 
of pleading had been introduced into the Superior Courts, it 
might have been possible to have preserved them ; at all events 
for some time longer. This, we are persuaded, the Common 
Law Procedure Act has rendered impossible, and we shall 
very soon learn from it a new illustration of the old rule, that 
it is easi^ to change many things than one. 

Let the Government then boldly meet this difficulty, let 
them consider the question of fusion, let them cut down at 
once to the root of the present difficulties attending Proce- 

> 14 L. R., pp. 215— 230. 
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dure. We apprehend there is, at all events, one member of 
this Government who has considered the subject and is well 
acquainted with the New York Code, Sir Fitzroy Kelly, the 
present Solicitor General. He has now the means of show- 
ing what great experience and extraordinary ability, com- 
bined with official position and influence, can affect ; at all 
events, do not let it be supposed that the Common Law Pro- 
cedure Act is a settlement of this question. All that this 
has done is to open the subject for further consideration ^ and 
to provoke it at all points. 

II. Next we come to the free transfer of land, and this of 
all other questions is that to which the present Government 
is bound to apply itself, and where perhaps it could act most 
effectually. Let them only extend the principles carried in 
the Copyhold Act, 1852^, to freeholds, and it will be found 
that they have most effectually lightened the burdens on land, 
and given a real compensation for any injury done to the 
landowner by the removal of protection. We will mention 
some of the points to be attended to. 

1. Short Forms. — Let us have short forms of purchase- 
deeds and mortgages similar to those given in the Copyhold 
Act, and which we have already printed in this Number {antey 
pp. 253 — 255.). Leave parties a similar option as to adopting 
them or not as the parties choose, but give them a short form 
if they wish to have it. 

2. JEasier mode of Charging Land. — This is a branch of 
No. 1., but goes deeper than mere form. It would be a great 
boon, as well to the landowner as to the lender of money, if 
the instruments necessary on loans on land were shorter than 

'' This measure is thus properly described in the last Report of the Council 
of the Law Amendment Society: — "The present system, faulty as it is, is at 
any rate well understood. It is distressing to contemplate how much money 
must be spent in clearing up mere points of form before the new one can be 
placed in an equally satisfactory position. These considerations become yet 
more important when it is remembered that this new code is intended to enter 
into competition with the County Courts, in which the litigant is not called 
upon to expend one farthing for any purpose except the very merits of the suit.** 
^—Anntud Report^ 1852. 

' This Act was carefully settled by the following eminent persons in com- 
mittee : — Lord St. Leonard's, C. ; Lord Lyndhurst, Lord Brougham, Lord 
Truro, Lord Campbell, and Lord Cranworth. 
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they now are ; but the system of conveying the bind to secure 
money lent on land is erroneous, and a certificate of charge 
similar to that given by the Copyhold Act to secure the 
compensation to the lord, would be decidedly preferable to 
the present mode, more especially if it was made transferable 
by endorsement, as the copyhold certificate of charge is made. 
(See forms, ante^ pp. 254, 255.) It is obvious that if loans on 
land were facilitat(^, and the landowner could borrow money 
on land at a less rate of interest, the borrower would be 
benefited ; and if these loans could be easily and cheaply trans- 
ferred, a much larger supply of capital would soon find its 
way into this kind of security, and in this way also the rate 
of interest would be reduced. The state of the law and the 
great expense attending these transactions now check and 
keep down the natural wish of most people to make ^' the 
soil the deposit of their surplus capital," to use again the 
words of the present Chancellor of the Exchequer. (See 
an^e, p. 352.) 

3. Shorter and Cheaper Titles to Land. — Here again we 
may get a hint from the Copyhold Act. By s. 22. (printed 
ante^ p. 265.) the lord is to make a declaration stating the 
nature of his estate and interest in the land, and the date and 
short particulars of the deed or will under which he claims, 
and the Commissioners are directed to approve of such titles, 
or if they have any doubt in the matter they may call for 
further information, and if this is not given, the enfranchise- 
ment money may be impounded. What a world of trouble 
and expense might be saved by intrusting a similar power 
somewhere as to titles to freeholds I The present Lord Chan- 
cellor has said in his work on Vendors, that forty-nine titles 
in fifty are good, and that the whole are required to be ex- 
amined to find out the bad one. Thus it is that the good are 
punished for the bad, and land with a valid title usually sells 
for little more than land that has perhaps no title at all. 
Oh then for some tribunal which would set this at rest for 
ever, and if there was any doubt would impound the purchase- 
money ! This indeed would be an effectual relief to the 
landed interest. And this, if the Government would under- 
take it, they might accomplish in a fortnight. We find some 
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observations on this point in an agricmltaral paper which we 
gladly transfer to our pages. 

*^ Let U8 quiet existing titles, and let a purchaser be enabled to 
dispense with this sixty years' inquiry, and purchase from trustees 
who shall have power to convey tke fee-simple. This plan, whieh 
we believe both safe and practicable, would soon render land 
easily transferable. Here, by a little legislative assistance, and by 
availing ourselves of the experience of the last twenty years, we 
might add to the security of every existing landowner, and enable 
him to part with such portion of his possessions as he wished, and 
establish a better system for the future. If any one doubts this, 
let him consider what has happened under the railroad system 
with respect to land. These great roads, running as they do 
through the length and breadth of the country, have ransacked 
almost every title in the country ; and here is additional and cer- 
tain evidence of the general soundness of the titles to land. If 
Mr. Senior and the Lord Chancellor do not satisfy us, let us 
go to Mr. Glyn and Mr. Denison, and ask them how many bad 
titles they have found as chairmen of railways, and how often 
they have had to pay twice for the land they have taken for the 
North Western or the Great Northern. If an Act were passed, 
legalising all existing titles to land, we believe very little in- 
justice would be done ; and if the State were called upon to make 
good any loss that might be thus occasioned to individuals, a great 
boon would be purchased at a very small cost ; but this, perhaps, 
may be considered too strong a measure." > 

We believe that some application of the doctrine of the 
insurance of titles (a principle which we have often explained 
to our readers ^ and which, laughed at in the first instance, is 
now making sure and rapid progress) would be less startling 
and quite as effectual as an Act of the nature alluded to, nor 
do we despair of seeing a Public Company started for this 
purpose, which would command respect, and afford another 
instance of the public doing the work of the Government, and 
managing its own business. 

4. Effectual Control over Expenses connected with Dealings 
in Land. — This is, perhaps, the most necessary of all, and 

' Gardener's Chronicle, April 24. 1859, and for sereral subsequent Numbers, 
vhieh proTe that the ftirmen are now beginning to understand the real state of 
the case. 

• 7 L. R, pp. 154—163. 
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without it all other reforms are useless. The owners of land 
enjoy a commodity in the good management of which the 
public are interested, and to the extent of a limit upon 
charges for dealings in the land they have a right to ask the 
State to protect them. At present the expenses connected 
with these dealings would be only ridiculous if they were not 
also frightful ; and it is idle to say that there is any thing lilce 
an effectual control over them. It is a delusion to suppose 
that six gentlemen called Taxing Masters (even if every con- 
veyancing bill, instead of one in a thousand, was taxed), all 
of them fresh from houses of business where these enormous 
chaiges were made and sanctioned, and in which some of 
them, as we are informed, have still an interest in the shape 
of relatives and connections, who continue to enjoy their pro- 
fits — it is preposterous, we say, to imagine that these 
officers, however willing, can effectually control such chaises. 
We have already shown in this Number that they can be 
effectually controlled^, but it is only by some similar ma- 
chinery as has been employed in exchanges and partitions of 
land, and which should be extended to purchases and mort- 
gages. This might be easily done if a Register of Titles 
were established. Here again the Copyhold Act ^ves us a 
hint, as, by sect. 19., printed ante^ p. 264., the Commissioners 
are authorised to '^ tax and moderate " the amount of the fees 
^* to such sum as shall appear to them just." Let us have 
some efficient power given to "tax and moderate" the fees 
on other conveyancing transactions. 

In these measures then the present Government may be of 
real service to the country. Here they may prove themselves 
the true friends of the landed interest — here they may re- 
move the stumbling-blocks which might stand in the way of 
other governments — here they have real power, and may make 
lasting bulwarks for themselves and their party ; and right 
glad should we be to see the Lord Chancellor taking the lead 
in these inquiries, and giving the country the benefit of his 
great experience, his quick apprehension, and his practical 
and subtle judgment. He might despise any idle taunt on 
the subject; and he would receive the zealous and hearty 
support of all true Law Reformers. 

> Anti, pp. 357—361. 
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IIL To the third subject, that of Codification, we have 
devoted a separate Article.^ 

It has been said, with truth, that with all their vauntings, 
the present Government have only carried into effect what 
the Whigs proposed. They have brought forward nothing 
original. If then they have the zeal for Law Reform which 
tfiey profess, and which their adherents claim for them, let 
them prove it by assisting these great questions. They will 
soon be able to find how this may be done. But little more 
inquiry is necessary. What is now wanted is action ; and if 
the present Government will take the lead, the country will 
gladly follow in their wake. But do not let them suppose 
that mere hustings professions and election placards are sufii- 
cient to entitle them to the character of Law Reformers. 
Let them throw the strength and the resources of Govern- 
ment into the duty. These measures are all necessary, but 
they require careful preparation and able as well as zealous 
exertion. Let no time then be lost in taking all necessary 
steps, in making all possible inquiries, in calling together all 
available aid, in smoothing all difficulties, in reconciling all 
antagonisms. There is time sufficient for all this, but not too 
much ; the country is anxiously expecting these changes ; the 
hour is come — the men only are wanting. If then the 
present Government will undertake these duties, they will, 
we repeat, so far deserve the support of all true Law 
Reformers. 

But the duty which devolves on Government is not to ab- 
solve the Opposition from their duty in this behalf. If the 
proper measures are introduced, they should be cordially sup- 
ported. It is the duty of all law reformers to make them as 
perfect as possible. But if there is any lukewarmness on the 
part of the Government — if all is not done that can be done 
— it will be for the Opposition to bring forward the necessary 
measures, and to supply all deficiencies. We have already 
noticed the remarks of the " Edinburgh Review " for April 
on the subject of the Transfer of Land. In the Number just 
published, for July, the subject is again alluded to in a review 
of Mr. Caird's work on English Agriculture; and the follow - 

' Antk, Art. IX. 
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ing recommendations of that gentleman are quoted with 
approbation. 

" As to what the Legislature may positively do or facilitate, Mr. 
Caird recommends : — 

" 1. The cheapening and facilitating the transfer of land. 

" 2. The sale of overburdened estates (power to sell). 

*^ 3. The encouragement of leases with liberal covenants. 

" 4. An alteration of the law of settlement. 

" 5. The collection of agricultural statistics. 

" To these we add : — 

" 6. Further advances of public money for land drainage, and 
other improvements. 

" 7. Alteration of the law of distress for the benefit of the farmer, 
as well as of the law of settlement for that of the labourer. 

" 8. Promotion of further extension, in the rural districts, of easy 
means of intercourse by roads and railways. 

" 9. A reconsideration of the Game Laws, with the view of re- 
moving the social disadvantages which the preservation of game 
now engenders."' 

Here then we have the opposition programme. 

It is gratifying to us to think that there will be in this 
Parliament a party capable of watching public business^ with 
the view of rendering it subservient to the promotion of the 
Amendment of the Law — in fact, A law reform party. 
We were tolerably strong before ; but in the ranks of the 
new Parliament we find returned, not only all our former 
friends, with one exception, but many new members, imbued, 
with the principles which we have endeavoured to advance, 
and qualified, if we mistake not, to vindicate and support 
them. We have had one loss, which we much regret, in the 
Master of the Rolls.^ The reason for his exclusion — his 
judicial position — is, we think, insufficient. The Judge of the 
Admiralty exercises his judicial functions on questions which 
are often political, and at one time (nearly all the last war) 

» E. R. for July, 1852, p. 175. 

* This reminds us of a Life of his predecessor, Lord Langdale, by T. D. 
Hardy, Esq. We think it right to state that this book contains some gross 
inaccuracies as regards law and lawyers , proceeding from ignorance, and not 
probably from any ill design. We have only space on the present occasion to 
state that we shall give some account of this Life in our neit Number, and 
make good our present notice of it. 
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were among the chief party controversies of the day. Masters 
in Chancery were excluded chiefly on the ground that there 
might be political jobbing in their appointments. But these 
reasons do not apply to the office of Master of the Rolls ; and 
it appears to us that it is highly advantageous to ^ve the 
House of Commons the benefit of the assistance and advice 
of one eminent Judge. The worthy electors of Devonport 
have decided otherwise, and we sincerely regret the loss of so 
consistent and useful a Law Reformer as Sir John Romilly. 
Let us take comfort then that many new members who have 
already distinguised themselves as adherents to this cause, 
and as active members of the Law Amendment Society, have 
been returned. Of these we may name 

Mr. Robert Lowe, M.P. for Kidderminster, 

Mr. Massey, M.P. for Newport, 

Mr. Collier, M.P. for Plymouth, 

Mr. Craufurd, M.P. for the Ayr boroughs. 
Among the members who had seats in the late Parliament, 
and who are again returned, we find 

Mr. Bethell, M.P. for Aylesbury, 

Mr. Henry Drummond, M.P. for West Surrey, 

Mr. Headlam, M.P. for Newcastle, 

Mr. Ewart, M.P. for Dumfries, 

Mr. Fitzroy, M.P. for Lewes. 
These names occur to us most readily in connection with 
both assemblages ; but we might easily mention many others 
who deserve well of this cause. We have only to express a 
hope that as great objects can only be accomplished by union 
and acting well together, that this maxim may not be forgotten 
in the important Session of Parliament which will probably 
commence in October, and that a Law Reform party may 
not only be formed, but, by united efforts, may accomplish 
all that can be desired. 
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AET. XL— FOREIGN MARRIAGES AND DIVORCES. 

CoNSiDEBlKG that the laws concerning marriage and legiti- 
niacj are not only among the moet important of the funda- 
mental institutions of society, but also affect in the directest 
manner the happiness and interests, and in their practical 
working are perpetually forced upon the notice, of every indi- 
vidual member of it, it is not a little singular that as regards 
one branch of the subject, the validity and effect to be attri- 
buted to foreign marriages and foreign divorces, the Law of 
England is not to be found categorically stated in any books 
or precedents of recognised authority ; and though the cases 
which have actually been brought before our Courts of Law 
have been rightly decided, they have been rightly decided 
almost by accident — empirically at best — without any re- 
ference to a governing principle, although it is believed that 
such a principle exists, and may be shown to be consistent 
with, and even logically necessary to the support of, all the 
decided cases. Within a very few years, the greatest uncer- 
tainty has been felt upon points involving the most ele- 
mentary rules ; whether a foreign divorce could dissolve an 
English marriage — whether a child not bom in wedlock 
could inherit lands in England because he could, under special 
circumstances, inherit lands in a foreign country, and the 
like ; some of these points, it is true, have now been decided, 
but decided with anxiety and hesitation, as must ever be the 
case where a judge has to feel his way instead of seeing it ; 
and after elaborate, but rambling arguments, which show 
that the advocates engaged either did not recognise, or did 
not think it prudent to advance, any general proposition in- 
cluding the case under discussion. It is high time that some 
such general proposition, if it exists, should be ascertained 
and stated ; for until that is done, each new case as it arises, 
though perhaps identical in principle with cases already set- 
tled, will raise new doubts and difficulties, new trials, new 
appeals to the House of Lords, new floods of misapplied 
learning and immaterial distinctions. 
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It ifl sabmitted that the following mnple role is a tme 
statement of the Law of England with respect to foreign 
marriages — (we say the Law o( England; and the reader is 
requested to observe that the object of these pages is simplj to 
ascertain, for the English lawyer, what the English law is) — 
That we allow to the ceremony of marriage duly performed in 
a foreign country, according to the law of that country, the 
iome validity and effect which we allow to the ceremony of 
marriage duly performed in England according to the Law of 
England ; but neither more nor less. This seems, perhaps, 
no new statement ; yet, if it were recognised to be law, how 
could the case of Birtwhistle v. Vardill S or that of the Sussex 
Peerages have been doubtful for a moment? And if we add 
to it another proposition, which is, in fact, little more than a 
truism, that we cannot admit the power of any foreign state 
to repeal or alter the Law of England, how is it conceivable 
that the negative of the rule laid down in Loliey's case^ should 
have been thought maintainable ? Yet even since the decision 
of that case, two very distingmshed judges. Dr. Lushington^ 
and Lord BroughamS have both commented on it in a way 
which shows that it has not convinced their reason, though 
they cannot deny its legal authority. 

With respect to foreign marriages, we have now, as esta- 
blished law, the following propositions : — 

1. The Law of England admits, generally speaking, the 
validity of marriage duly celebrated in a foreign country: 
but — 

2. Not if the parties are, by the Law of England, not 
allowed to intermarry (Sussex Peerage case) ; and 

3. Li admitting the validity of a foreign marriage, it does 
not necessarily allow it to have all the effects which the 
foreign law attaches to it. (Birtwhistle v. Vardill). 

Before proceeding to inquire to what conclusions these ad- 
mitted premises properly lead, we will once more request the 
reader to recollect that we have no intention here of discussing 

' 2 Clark and Finnelly ; 9 Bligh ; and 7 Clark and Finndly. 

* 1 1 ClarU and Finnelly. 

' Russell and Ryan's Criminal Cases. 

^ In Conway i>. Beazlcy, 3 Haggard*s Ecclesiastical Reports. 

» In Warrender r. Warrender, 2 Clark and Finnelly. 
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what is a valid or invalid marriage in the abstract; nor 
whether divorce is or is not in the abstract admissible or pos- 
sible; nor what in the abstract constitutes legitimacy or ille« 
gitimacy. We are simply and solely concerned with the 
questions — What is a valid marriage, and what are the con* 
sequences and effects of a valid marriage in England, and in 
the view of the English Law ? That this caution is espe- 
cially necessary will be admitted by any one who reads the 
reports of the leading cases already referred to, and the com* 
ments on them in our text-books, and observes the confused 
manner in which arguments from the law of nature, inter- 
national law, special foreign laws, the inconvenience of the 
conflict of laws, and other irrelevant matter, have been mixed 
up by counsel, judges, and annotators, with aiguments pro- 
fessedly addressed to Uie ascertainment of the Law of Eng« 
land, and that alone. 

With this preface we offer the following considerations in 
support of the proposition already stated ; namely, that the 
true rule, and the only rule on which the admitted Law can 
be logically sustained, is, that the English Law with refer- 
ence to foreign marriages accepts the ceremony only from the 
country in which it was celebrated; that is, that a man 
legally and validly married in Denmark, for instance, is us 
much married as (but neither less nor more than) if he had 
been duly married, after publication of banns, at Saint 
Geoi^e's, Hanover Square. That the English Law does not 
adopt, with reference to the particular marriage in question, 
the whole Marriage Law of the country of its celebration, is 
evident from the case already referred to of the Scottish 
hisres antenatus, the son bom before wedlock of two parties 
who afterwards marry ; who, according to the Scotch Law, 
becomes, on the marriage, the legitimate heir of his parents; 
but, according to the Law of England, continues illegitimate, 
as he was before ^ : or the case of the Sussex Peerage, which 

1 The House of Lords twice took the opinion of the Judges, in 1830, and 
ag<un after a fresh argument in 1840, before they finally decided the case of 
Birtwhistle o. Vardill. After the Judges had delivered their first opinion 
against the claim of the htBres antenatiu, the late Lord Lauderdale complained 
that in the questions proposed to them the law of Scotland had been inaccurately 
stated ; the law of Scotland, he said, was not, as the questions represented, that the 
VOL. XVL E E 
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decided that two persone legall j and validly married at Bome, 
bat whom the English Law did not permit to intermany, 
were not married at all. According to the law of the 
country in which the Bcveral marriages in these two cases 
were contracted^ the marriages were good and complete ; and 
they would there be followed by their legal consequences ; 
but here in England those legal consequences were not per- 
mitted to follow them — and why? Because^ if the same 
marriages had been duly celebrated in an English parish 
churchy the former would not have acted retrospectively to 
make legitimate the previously bom son^ and the latter would 
not have been valid at all; this is, because the Scotch or 
Romish ceremony would not have more effect than an Englidi 
ceremony of marriage between the same parties. By more 
effect is to be understood a different effect ; for more and less 
are not properly applicable to a question of this kind : it is 
quite an arbitrary use of language to say that a marriage 
which legitimates the lueres antenatus has more or less effect 
than a marriage which does not ; it has more effect in one 
sense, and less in another; all that can properly be said, is, 
that it has a different efiect. It is submitted that the only 

subsequent marriage made legitimate the previoosly iUegitimate child ; but that 
a marriage cerem^y performed between two persons who had already had issue 
was considered as evidence that they had entered into a marriage contract before 
the procreation of the issue ; so that the Scotch Law pronounces that the pair 
were actually married before the birth of the first-bom child, whose legitimacy 
ibllows as a matter of course, and that not because the law makes him legitimate 
who was once illegitimate, but because it cimsiders that the marriage ceremony 
is a proof that he was never illegitimate, but was born in wedlock. If this is a 
correct statement of the Scotch law, the decision in Birtwhistle v. Vardill ought 
certainly (according to the view contended for in these pages) to haTe been 
different ; at least if the parties were in Scotland at the time of the presumed 
contract which preceded the birth of the child ; for all that the English Law caa 
do in an inquiry into the legitimacy of any individual is to ask whether his 
parents were married before his birth ; and if the Scotch Law, to which the 
question would in this case be addressed, answers it iiv the affirmative, legitimate 
.he. is. ' Unfortunately Lord Lauderdale was dead before the second opinion of 
.the Judges was taken, and it does not appear that any attention was paid to his 
remonstrance : for in the questions of 1840, the mis-statement of the Scotch Law 
(if it be one) against which he protested, was repeated. It must be remembered, 
therefore, that Birtwhistle v, Vardill was decided, and Is an authority, only on 
the assumption that the Scotch Law is as it was stated by the Judges to be ; if it 
is otherwise the whole question is still open. 
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granmda on which the rejection of the Scotch hcBres antenatus 
and of the chfldren of the Boman marriage of the late Duke 
of Sussex with Lady Augusta Murray can be supported, 
must extend to every other case in which the kw of the 
country of celebration attaches to any marriage consequences 
different from those which the law of this country would 
have attached to it if celebrated here, inasmuch as no shadow 
of a principle can be discerned applicable to the cases men- 
tioned, which is not equally applicable to all cases of foreign 
marriages. It was ingeniously argued, in the case of Birt- 
whistle V. Vardell, "that legitimacy is a personal status;'* 
and therefore, if the law of the country in which he is domi- 
ciled makes the Scotch hares antenatus l^itimate, legitimate 
he is and must be always and everywhere. This doctrine, 
that legitimacy is a personal status, is supported, it appears, 
by most of the famous writers on natural and international 
law. With natural and international law we have here no 
concern; but writing to the humbler circle of English 
lawyers, and by the humbler light of English Law, we must 
plainly own that we do not understand what the proposition 
means, or, rather, that it seems to us a mere fallacy, the 
middle term, *' legitimate," being undistributed, as logicians 
express it — that is, used in two distinct senses ; for there is 
no such thing as being legitimate in the abstract — a legiti* 
mate son is a son according to the law ; and legitimacy can 
only exist with reference to some given law ; and what law, 
every country must decide for itself. Now the word " legiti^- 
mate" in Scotland and in England means two different 
things: in England it means ^^born in wedlock" only; in 
Scotland it means either "bom in wedlock" or "bom of 
parents who afterwards marry." ' To say that a man was 
•* bom in wedlock," because he was " bora of parents who 
afterwards married," would deceive nobody ; yet that is what 
is in truth said, though in a more specious form, by those 
who say that because a man is " legitimate" in the Scotch 

> The reader will obserre that ire necessarily take the view of the Scotch Law 
^n which Birtwhistle v, Vardill was decided, having no concern with any other. 
See the preceding note. 

♦ E.2 . . - 
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sense, he must be ** legitimate*' in the English fiCTse* 
*' Hdr," ** Intimate,'' ** husband^'' ** marriage,** have no more 
meaning, except with reference to some specific law, than 
^ tenant by the eortesy," or <* trustee to preserve contingent 
remainders." 

It is becoming daily a matter of more practical importance 
to settle what is the true rule to be deduced from the Sussex 
Peerage case, in consequence of the number (believed to be 
considerable) of persons who, not acknowledging as a reHgious 
or moral obligation the recent law which prohibits marriagd 
with the sister of a deceased wife, have thought to evade it 
by intermarrying with such sisters in Scotland, or some other 
country where the union is not forbidden. After the com- 
ments already offered in the Sussex Peerage case, we need 
hardly say that in our opinion the English Law cannot, under 
any possible circumstances, admit that a man is the husband 
of his deceased wife's sister ; having already expressly for- 
bidden him to marry any woman standing in that relation to 
him. The same observation of course applies to all cases of 
marriage within the prohibited degrees celebrated in countries 
where they are not prohibited. 

A test similar to that which we have proposed for deter- 
mining the effect of foreign marriages is applicable to the 
determination of the effect of foreign divorces, on which we 
next propose to offer some observations ; and if we are able 
to show that our rule is based on established law, and that 
our inferences from it are logically necessary, it will not, we 
hope, be considered a fatal objection to our views, that they 
lead in a few instances to somewhat unexpected results 

It is hardly necessary to observe that the English Law 
knows of no such thing as a divorce a vinculo matrimonii^ 
enabling parties who have been married to separate and 
marry again. We say parties who have heen married^ for the 
Ecclesiastical Courts have power to grant what is called a 
divorce & vinculo matrimonii, in cases where it is shown that 
alleged marriages were not really such, and therefore were ori- 
ginally void ; but this is not, properly speaking, a divorce from 
the marriage-bond, but a judicial declaration that it was never 
contracted. Private Acts of Parliament divorcing couples 
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and enabling them to many again are» it is true, cxscaBionally 
passed, bnt of coarse these are no part of the law of the land, 
bat special laws {privilegia) enacted to alter the law in each 
individual case; and though from the judicial manner in 
which the Committees of the House of Lords are in the 
habit of entering upon the consideration of Divorce Bills> 
and the uniform way in which the Legislature has latterly 
been accustomed to pass them into special laws in all cases 
where well understood conditions are complied with, the 
public has grown to look upon an application to the House 
of Lords almost as a l^al remedy, with legal rights attached 
to it, it is nevertheless strictly true, and to be borne in 
mind in the coarse of this inquiry, that the law of England 
knows of no such thing as a divorce. A man married in 
England is married indissolubly, for life ; ^* utterly married," 
as the author of ^^ Eothen " expresses it ; and that being the 
case, it must follow that the law of England can never allow 
a man who has entered into this indissoluble contract, to 
allege that a Foreign State has relieved him from it, and, in 
&ct, repealed the law of England in his case. Indeed, this 
se^ns so irresistibly plain when plainly stated, that it is only 
astiHiishing to find that any doubts have been entertained 
about it; yet, until 1812, when Lolley's case was solemnly 
argued and decided, it was quite uncertain whether this was 
so or not; and, stranger still (as already mentioned). Dr. 
Lushington has since expressed doubts whether the principle 
established in that case is to be extended to all possible cases 
of English marriage and foreign divorce ; and Lord Brougham 
in the House of Lords has actually expressed strong disap* 
probation of the rule, though — as the case then before him 
was a Scotch appeal, with which, of course, the state of the 
law of England could have nothing whatever to do,— his 
Lordship's remarks were, quite extra-judicial, and indeed, on 
being reminded by Lord Lyndhurst of his own solemn recog-> 
nition of Lolley's case in McCarthy v. Decaix^, he admitt^ 
that it was settled. law. The ground on which his Lordship 
based his olgections was chiefly the great inconvenience of a 

* 2 Russell and Mylne, 619, 
E K 3 
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conflict of laws on such a subject between England and Soot-^ 
land, in taking which, however, he evidently foi^t for a 
moment the judge in the l^slator. No doubt it is veiy 
inconvenient that a man should be married on one side of the 
Tweed, and unmarried on another ; but such anomalies exist 
in many other matters; in fact, in the matters of marriage 
and legitimacy themselves it is now established, that in the 
eye of the English Law a man may be married at Bome and 
single in England, legitimate in Edinburgh and illegitimate 
in London. So long as it is admitted that different countries 
may have different institutions, each supreme within its own 
limits, no argument about the laws of one country can be 
founded on the inconvenience or even absurdity of their 
conflict with the laws of the other; it is legitimate to argue 
that the laws of a country cannot be inconsistent among 
themselves ; but it is entirely beside the question to ai^e 
that they cannot be inconsistent with the independent laws 
of another country. 

The particular point decided in Lolley's case was this,— -« 
that a man who has contracted marriage in England cannot 
be divorced from that marriage by any Foreign Power ; and 
thus much, at least, may be assumed as the established law of 
England, although until that decision is referred to some 
definite principle, it seems probable, particularly after the 
observations which have fallen from Dr. Lushington and 
Lord Brougham on the subject, that Judges may in future 
cases avail themselves of difference of detail, though involving 
no difference of principle, to avoid the consequences to which 
it really leads. In search of such a principle let us first see 
which of the circumstances of Lolley's case are material and 
which are accidental. It was a marriage celebrated in 
England, which in that case the foreign divorce had professed 
to dissolve, although we hold that here in England no such 
effect could be allowed to it ; but was it of any consequence 
that the marriage was celebrated in England? A marriage 
duly celebrated in a foreign country we admit to have the 
same effect as a marriage in England, — the same in all 
respects ; the same, therefore, in respect of indissolubility ; 
and hence the rule of English Law seems to be, that no mar- 
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riage, English or fcreign^ can be dissolved by H foreign 
divorce; or, as it cannot be dissolved (by law) by any pro* 
cess in England either, the rule may be stated still more 
comprehensively thus : — in the eye of English Law everybody 
who has once been married is married still, until divorced by 
death. 

It will perhaps, when first stated, appear a mistaken, if not 
a monstrous doctrine, that a Dane married and divorced in 
Denmark, and then marrying again in that country, must in 
England still be the husband of his first wife. Yet we do not 
hesitate to affirm that this is, and must be, the law of EngT 
land; must be, because no consistent rule on the effect of 
foreign divorces can be laid down which does not necessarily 
lead to the conclusion whidi we have drawn from LoUey's 
case. 

The aiguments in answer to this view which will at fixst 
suggest themselves will probably be those which were strongly 
urged in the leading cases of Birtwhistle v. Yardill and the 
Sussex Peerage already mentioned ; namely, the arguments 
founded on the doctrine, that in considering contracts made in 
foreign countries, the law of Enghmd recognises and adopts 
the lex lod contractus. Matrimony, it will be said, is a con^i^ 
tract, and as the Dane entered into a contract for a Danish 
marriage, one of the conditions of which is, that under cer^ 
tain drcumstances it is dissoluble, the English Courts will not^ 
after those circumstances have actually occurred, and the mar- 
riage has been therefore dissolved in Denmark, refuse to take 
notice of those conditions whidi were part of the original con- 
tract, and insist on the binding nature of the Danish marriage 
withont allowing any force to the subsequeiit divorce. We 
apprehend, however, that such an objection would be founded 
on a quite mistaken notion of the sende in which, with reference 
to contracts, the English Law adopts the lex loci contractusl 
It adopts that law solely for the purpose of ascertaining the 
meaning of the parties, what it really is that they mutually 
contracted to do. In inquiries directed to these points the lex 
loci contractus is of coarse a most important element, as it is 
primA facie probable that it was with reference to thdt law 
that the contract was entered into \ but the " adoption " oif 
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^^ recognition " (to repeat terms rather loosely used) of that 
law is in reality only a mle of canstmetion, and experts are 
Consulted about it only as an expert might be consulted 
as to the meaning of the words of a contract written in a 
foreign language. We do not admits in the slightest de- 
gree, the power of foreign laws to alter or modify our own ; 
and a contract to do an act which we pronounce illegal can 
never be valid here, though entered into in a country where 
it is not illegal. But the nature of a marriage contract with 
us is no matter of construction ; as we know but of one kind 
of marriage, a lifelong one, there is no doubt of what is the 
meaning of the parties when they marry, or what is the legal 
effect of their marriage. All we have to ascertain is whether 
they have been married or not; that is, whether they have 
gone through a certain outward form or ceremony, or done a 
certain act, which, according to us, constitutes a marriage ; 
the rest follows as a matter of course, and the parties have 
no more power to alter or modify the eonseqtiences of the 
marriage than they have to alter or modify any other of the 
laws of England. With respect to the outward form or act 
which constitutes a marriage, the law of England is this; — if 
celebrated in England it must be celebrated in a special mode 
prescribed by our municipal laws ; if celebrated in a foreign 
state, it must be celebrated in the mode necessary to con- 
stitute a valid marriage there ; what that is, we ascertain by 
reference to the laws of that state, and by evidence of persons 
learned in them ; but it is only in that sense that we adopt or 
have anything to do with those laws. The law of England 
recognises a marriage as valid only when it has been cele- 
brated as the law of England requires; what the law of 
England does require as to foreign marriages is, that they be 
celebrated according to the ceremonial prescribed by the local 
law ; but it knows no difference between marriages celebrated 
in these different ways ; all are alike good English marriages. 
** For the sake of justice," (said Dampier, in the course of 
his argument in Birtwhistle w. Vardill), "the law of England 
will acknowledge and adopt a/ac<; as the performance of a 
marriage rite, for as a fact it exists everywhere. But for the 
sake of order that tew may refuse to allow deductions drawn 
from the fact by other laws, for these have no actual existence 
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but vary with the kws and habits of different conntrieB." 
And, as it seems to us, Lord Brougham has disposed of this 
part of the question in the following cedent sentences: — 
*' All that the Courts of one country have to determine^ is 
whether or not the thing called marriage^ that known relation 
of persons, that relation which those Courts are acquainted 
withy has been validly contracted in the other country where 
the parties professed to bind themselves. _ If the question is 
answered in the affirmative, a marriage has been had, the re- 
lation has been constitute ; and those Courts will deal with 
the rights of the parties under it according to the principles 
of the municipal law which they administer. 

** But it is said that what is called the essence of the con- 
tract must also be judged of according to the lex loci ; and as 
this is a somewhat vague, and for its vagueness a somewhat 
suspicious proposition, it is rendered more certain by adding 
that dissolubility or indissolubility is of the essence of the 
contract Now I take this to be really petitio principii. It 
is putting the very question under discussion into another 
form of words, and giving the answer in one way. .... If 
we are to regard the nature of the contract in this respect as 
defined by the lex loci^ it is difficult to see why we may not 
import from Turkey into England a marriage of such a 
nature as that it is capable of being followed by and subsist- 
ing with another, polygamy being there of the essence of 
the contract. The fallacy of the argument that * dissolu- 
bility ^ is of the essence ' appears plainly to be this : it con- 
founds incidents with essence ; it makes the rights under a 
contract, or flowing from and arising out of a contract, parcel 
of the contract ; it makes the mode in which judicatures deal 
with those rights, and with the contract itself, part of the 
contract; instead of considering, as in all soundness of prin- 
ciple we ought, that the contract and all its incidents, and 



> His Lordship said '* indissolubility," the question before him being on a 
Scotch appeal, whether by the Scotch Law a marriage contracted in England 
could be dissolved by a Scotch divorce. Of course as the passage we are 
quoting was spoken on the subject of Scotch Law we do not adduce it as any 
j^dicial apthotity on a question yf English Law, but merely as an argument oi) 
our side very clearly and powerfully expressed. It will be found in 2 Clark 
and Finnelly, 532. 
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the rights of the parties to it^ and the wrongs committed by 
them respecting it, must be dealt with by the Courts of the 
country where the parties reside, and where the contract is 
to be carried into execution. 

But it may be said, You admit that it is to the law 
of the country in which he was domiciled that we go to 
ascertain the question of fact whether a man was married 
or not, and the divorce declares that he was not. The 
answer is, that the divorce does not declare the alleged 
marriage to have been no marriage, but by paramount force 
dissolves it. We are not speaking of decrees of nullity of 
marriage on the ground that it was originally void, like the 
decrees of our Ecclesiastical Courts already referred to, but 
of decrees such as the laws of some countries, Scotland and 
Denmark for instance, authorise, granting a divorce from a 
marriage originally valid. ^ No doubt it is quite reasonably 
and indeed necessary, that as we permit the munidpal law (^ 
a country to tell us what is a complete marriage within that 
country, we should also permit its legal authorities to decide 
any disputes which arise on the question of fact — marriage 
or no marriage ; but this admission leads us no further : it 
does not in the least follow that we should permit a subse* 
quent transaction in that country, or any other, to effect a 
result whidi we do allow to be ever effected — the dissolution 
of a marriage once good. 

Again, it may be urged, that in the case ori^nally put of 
a Dane legally married and then legally divorced in his own 
country, and afterwards coming into England, or otherwise 
coming within the cognisance of English laws, he never was 
to us any thing but an unmarried Dane, and therefore he 
might well marry in England, we having nothing to do with 
his alien antecedents. But if there is any force in the aigi^* 
ments already adduced, thb is no real answer to our position. 
It matters not at what period of time, sooner or later, our 

* It is commonly supposed tbat the Pope claims and exercises power to dis- 
soWe existing marriages ; but it was distinctly stated by Dr. Wiseman in the 
Sussex Peerage ease, that according to the doctrine of the Romish Church even 
the Pope has no power to dissolve an existing marriage, and that in all the 
cases in which he is supposed to have done so, he only professed to declare 
judicially that the marriage was originaUy void. 
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Dane oomee aetoallj within the oognisance of onr laws; 
while he stayed in Denmark, it is trae, we had no ocoasion to 
look at him, and therefore probably did not, but as soon as 
we haye occasion to look at him with reference to his matri* 
monial condition we have only one question to ask, namely. 
Has this man been married? and if he has, and his wife is 
still living, he is married stiU, and therefore cannot marry 
again. Suppose after his marriage, and beforce his divorce, 
he had come to England, would he have been living in lawful 
wedlock or in fornication? Certainly in the former state: 
and the fact that he had not cc«ne to England can make no 
difference whenever the time comes when it is necessary for 
^us to consider the nature of his original obligation. Whether 
we looked at it or not, it was exactly the same obligation ; our 
not looking at it cannot alter that As soon as a man and 
woman have been married effectually, no matter where or how^ 
our law for its own purposes, and without reference to any other 
law, links them tf^ether for life with a chain which nothing 
can break The law of any other country for its purposes 
may do as it pleases, either link them for ever as we do, or 
with a bond which it reserves to itself the power of loosing 
again; that is nothing to us; the marriage is a perpetual 
marriage here, whatever it may be elsewhere. The law, now 
settled, with respect to the heeres antenatus, shows that the 
&ct of the whole transaction being complete before the sub* 
ject of it comes within the cognisance of English Law at all, 
does not affect the reasoning to be ap{died to it. The first- 
bom son of the parents (it might have been said) comes 
before us in the character of legitimate, and never was before 
us in any other; but that argument was not allowed to pre* 
vail; and for the same reason that we do not allow ^ legiti- 
mate " in the Scotch sense to mean legitimate in the English 
sense, we do not allow *' married " in the Danish sense to 
mean married in the English sense. 

Once more. Since the Sussex Peerage case it cannot be 
denied, and before that case it could not consistentiy be 
denied, that persons whom the law of England forbids to 
marry cannot marry any how or any where. Now among 
the persons whom we forbid to marry certainly is to be 
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reckoned a man who its married already; and, aocor^ng to 
118, every man who has ever been married (the woman to 
whom he was married being still aliye) is married still ; eiyo^ 
he cannot marry a second time. He may have been divorced 
from his first wife by the law of Denmark, but he cannot 
have been so divorced by the law of England, because the 
law of England does not allow it. Unless this reasoning is 
admitted to be conclusive we must say this, that the law of 
England admits two kinds of marriages, one dissoluble by 
certain proceedings in foreign countries, the other indis- 
soluble ; which looks like a reductio ad absurdunu 

It must not, however, be concealed that two reported 
cases are to be found in which the circumstances above sup- 
posed of a marriage, a divorce, and a second marriage, all in 
a foreign country, had actually occurred, and in which the 
validity of the second marriage was nevertheless either 
admitted or not disputed. But on examination these cases 
will be found to afiect very slightly, if at all, the general 
views now under consideration. The first b Byan o. Byan^ 
which came before Sir John Nicholl, in 1816, under the foU 
lowing circumstances: — Philip Ryan, a native of Ireland, 
but domiciled in Denmark, obtained in 1807 a divorce ct vm^ 
culo matrimonii from his first wife, with liberty to marry 
again, and subsequently married a second wife in that 
country. It does not appear from the Beport in what 
country the first marriage was contracted, but it is to be 
presumed that it was in Denmark. Both the ^vorce and 
the second marriage were good according to the law of Den- 
mark. Byan afterwards died in London intestate, and the 
second wife applied for letters of administration to his estate 
in the character of his ** lawful widow and relict." The 
daughters of the first marriage opposed the application at 
first, but they afterwards withdrew their opposition, and Sir 
John Nicholl granted the administration to the second widow. 
As the simplest way of showing how little importance is to 
be attached to this decision in the present discussion, we 
copy the judgment at length: — ** I think this Court ought 
not to make any further difficulties in a case in which the 

» 2 Phillimore, 332. 



Fi)reign Marriaget and Divorces* 429 

widow and children of the deceased are parties. The inte- 
rest of the widow was denied ; she has propounded it^ and I 
think established it, according to the law of Denmark: 
though there was evidence of a former marriage, it appears 
by the evidence of the Danish lawyers that a divorce by the 
King of Denmark is a divorce a vinculo matrimoniiy and that 
such a dissolution of an existing marriage is good* Under 
the circumstances of this case I think the proofs sufficient, 
the parties being both domiciled in Denmark, and both con« 
tracted in that country; whether they would have been 
sufficient in a matrimonial cause it is not necessary to decide ; 
but on the mere question whether the widow shall take out 
the administration, semper prcRsumitur pro matrimonio. The 
parties who opposed the widow at first have now withdrawn 
their opposition. I pronounce for her interest, guarding 
myself against its operating in the same way in a matrimonial 
cause, where both the burthen and the nature of the proof is 
different. With these cautions and limitations I pronounce 
for the interest of the widow." 

Considering that for aught that appeared the first wife 
may have been dead at the time, that the opposition to the 
application had been withdrawn, and that the general ques- 
tion of the validity and effect of a divorce and second mar- 
riage was not at all discussed in this case; and coupling 
with these considerations the cautious and guarded expres*- 
sions of the learned Judge, who evidently saw that the case 
really involved principles on which he did not care to enter^ 
it is presumed that it may fairly be said that Byan v. Byan 
is a case which cannot be allowed any weight as an authority 
on the broad and fundamental doctrines of the law of 
England with reference to foreign marriages and divorces. 

The second of the two cases referred to is that of Bussell 
V. Smyth.^ One William Gray Smyth, domiciled at Dum- 
fries, was there duly married, according to the Scotch form, 
to Elizabeth Nairn. He afterwards committed adultery, 
and his wife instituted a suit in the Scotch Courts for a 
divorce ^ vinculo matrimonii^ which was decreed with costs 

' 1 Dowling'g Practice Cases (New Series), 929.; and 9 Meeson and 
Welsby, 810. 
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against the husband. The lady then miyrried^ stfll in Seot^ 
land, one Bussell^ and Smyth having in the meantime come 
into England, she and her new husband brought an action 
of assumpsit against Smyth for the amount of the costs. 
The case was tried at Liverpool, when a verdict was given 
for the plaintiff, subject to the opinion of the Court above 
on a special case reserved for its opinion. The reader will 
probably imagine that the point raised in this case on behalf 
of the defendant, and thus referred to the full Court, was;, 
that the lady in the contemplation of English Law was still 
the wife of the defendant, and consequently could neither 
bring an action of assumpsit against him herself, nor transfer 
ihe right to bring such an action to Russell, or to any other 
person ; but, strange to say, no such defence appears to have 
been set up, nor is any indication to be found in the report 
that either Court or Counsel ever looked at the question in 
the point of view with reference to which it is here men- 
tioned. The only question discussed was, whether the 
general rule that a decree of a foreign Court is .a sufficient 
foundation for an action of debt in England, was applicable 
to the special circumstances of the case. We leave it to the 
candid render to pronounce how much importance is to be 
attached to this deci^on in connection with the subject 
before us. No doubt it may be said that the Court, in a 
certain sense, recognised the validity of the divorce and 
second marriage, inasmuch as the judgment would certainly 
.not have been for the plaintiff if the Court had been of 
opinion that those proceedings were not valid ; but, in truth, 
the Court neither admitted nor denied their validity, but (as 
often happens in discussions on other matters besides law) 
was so closely occupied in considering the question imme- 
diately before it, that it assumed, without consideration, all 
the facts necessary to bring that particular question to an 
issue. Without any disparagement to the principle that the 
decisions of our Superior Courts are of authority to settle 
and declare the law, it may fairly be said that among such 
authoritative decisions are not to be reckoned points which 
the Judges were not aware that they were deciding, and had 
no intention to decide. 
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ART. XIL— THE HISTORY OF THE LAW REFORM 
OF LAST SESSION. 

It is of the greatest importance to the cause of Law Amend- 
ment that the history of its progress should be regularly and 
accurately given. Not only is this necessary in order usefully 
to keep alive the interest which the community both profes-* 
sional and unprofessional takes in it, by directing public at- 
tention to the matters that really deserve regard, but still 
more essential is it in order to note the errors or the oversights 
committed, and also to encourage the good men who labour 
in the vineyard, both by showing the benefits which have re- 
sulted from their exertions, and by awarding to them the praise 
justly their due. The last Session of Parliament has a£forded 
a most fruitful theme for the historian; but we shall now 
confine ourselves to the greatest and in all respects the most 
unquestionable of the advantages gained, the important change 
effected in the Court of Chancery. In his letter to Lord 
Lyndhurst which appeared in our last Number, Lord Broug-y 
ham seems to intimate, that when the measure should finally 
pass, there would be an opportunity of distributing to the 
various parties concerned in bringing about this great reform. 
But we will not delay making such a statement as may do 
justice to those whose services have been, we think, rather 
overlooked in the heat of the party conflicts inddent to a 
change of ministry and a general election. Belonging, as we 
have often said, to no party save that of Law Amendment, 
we have not the least bias towards one set of men rather than 
another ; but we know that as nothing can be more unjusti- 
fiable in itself, so nothing can be more hurt&l to the cause 
we have at heart, than exaggeratii^ the services of one classy 
whUe in the same proportion we underrate those of another. 
This becomes only the more inexcusable in a cause which owes 
much to 'all who have had any duty cast upon them with 
respect to it. 

In April, 1850, Mr. J. Stuart gave notice of a motion for an 
address to the Crown upon the procedure in Chancery, and 
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particularly the delay and expense of the Master's Office. 
From what he stated 22d March, 1852^ it appears that he 
had in his eye the expediency of issuing a Commission. The 
motion, however, was put forward in consequence of Lord 
Cottenham's new orders being issued soon after notice of 
motion; it being deemed expedient to see how far these 
orders might afford a remedy to the evils complained of. 

Meanwhile Sir J. BomiUy having succeeded in carrying a 
Bill for improving the procedure in the Irish Court of 
Chancery, urged upon the Gk>vemment the appointment 
of a Commission to inquire into the whole subject of En- 
glish Chancery proceedings; and in December 1850 a Com- 
mission was accordingly issued. The Commissioners were 
the leading practitioners in the Court, including, besides Mr. 
Bethell, the present Master of the Bolls, the Vice-chancellors 
Turner and Parker, and Sir W. Page Wood, afterwards Soli* 
citor-General ; an eminent common lawyer was very pro- 
perly added, Mr. Justice Crompton ; and after the labours of 
the Commissioners had been carried on for some months, a 
very valuable suggestion of Mr. Stuart's led to the addition 
of Sir J. Graham and Mr. Henley, as lay members of the 
Commission. There can be no doubt that this addition 
proved of great advantage 'both in the conduct of the inquiry 
and in the parliamentary proceedings to which it gave rise. 
Mr. Barber of the Chancery Bar was appointed Secretary. 

TheBeport of the Commissioners was ready for presentation 
about a fortnight before the meeting of Parliament, 3d Feb., 
1852 ; and it had been privately communicated to the Chan- 
cellor (Lord Truro) on the eve of its being formally pre- 
sented. His Lordship gave immediate directions to Mr. 
Barber to prepare a Bill which should carry into effect the re- 
commendations of the Commissioners. He selected Mr. Bar- 
ber for this purpose with the view of more completely execut- 
ing the purpose of the Commissioners, whose secretary Mr. 
B. was, and who had employed him in framing their Beport. 
But it afterwards occurred to Lord Truro that if the task of 
preparing the Bill were devolved upon the Commissioners, an 
additional security would be afforded for effect being given 
to their intentions. They declined to draw the Bill, conceiv* 
ing that the responsibility of doing so should be thrown upon 
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the Government whose measure it was to be ; but the Master 
of the Bolls and the two yice-Chancellors offered to lend 
every assistance in their power to those who might be em* 
ployed to draw the Bill. Upon this. Lord Truro renewed 
his directiojis to Mr. Barber, who proceeded with his draft. 
The heads of the Bill as far as the most material portion of it 
was concerned, the abolition of the Masters' Office were 
sketched out, and Sir W. P. Wood, one of the Commissioners, 
went carefully over them with Mr. Barber, who received 
instructions to draw the Bill according to those heads. The 
clauses had been actually drawn, which embodied the miuu 
or leading part of the plan ; when the Government at the end 
of the month (February) was changed. To represent that 
Government as having retired from Office without leaving a 
trace behind them of their design to carry into execution the 
Beport of the Commissioners, is therefore an entire misap- 
prehension of the facts. Their successors had access to and 
communication with Mr. Barber, and he must, of course, have 
communicated to them those heads, — it may be said those 
clauses — which he had drawn by direction of Lord Truro, and 
in concert with the Solicitor*Genera1, a leading Commissioner, 
who would naturally have had the charge of the Bill in the 
Commons, on the part of the Ministry. 

But a very material incident had occurred in the House of 
Lords between the presentation of the Beport and the change 
of the Government. It appeared that although the Speech 
from the Throne had announced, and most truly announced, 
the important fact of directions having been given to prepare 
a Bill founded upon the Beport of the Commissioners, yet 
the Lord Chancellor had not himself made up his mind upon 
the most important part of the measure, the abolition of the 
Masters' Office, so late as the 12th February, when the 
question was put to him, and great dissatisfaction expressed 
with his answer by Lords Lyndhurst and Brougham. This 
was the more unaccountable because Lord John Bussell had 
a week before given notice of bringing in the Bill upon the 
16th. There was evidently some difference among the Minis- 
ters on this subject, and many pointed observations were 
made upon the singular circumstance of so important a change 

VOL. XVI. F r 
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in the Court of Chancery being about to be propounded 
before the head of that Court had fully made up his mind 
upon the whole subject. 

It is most probable that his Lordship had agreed to the 
greater part of the plan proposed, and only reserved his final 
opinion upon some of the details ; for there is no doubt that, 
after the discussion which took place in the House of Lords, 
an entire accordance took place between the members in the 
two Houses, and Mr. Barber proceeded with his draft, the 
Government having entirely adopted the plans of the Com- 
missioners, and resolved, without any further delay, to bring 
in a Bill in complete conformity with their recommendation.' 
Whoever is acquainted with the character of Lord Truro, 
must be aware that having once agreed to the plan, and under* 
taken to give it '<effect, his labour would have been strenuously 
and ungrudgingly bestowed upon the work. It is, moreover, 
certain that his colleagues were fully and anxiously resolved 
upon the passing of this important measure. 

Their successors, without hesitation and without delay> 
determined to pursue the same course. For this they deserve 
the greatest commendation. Although it is certain that in 
their position, with a majority against them in the House of 
Commons, and the public voice so generally raised in support 
of the measure, it would have been impossiUe to resist the 
determination in its favour, yet the promptitude with which 
they acted was of the greatest use, and their merit was the 
more conspicuous because it cannot be doubted that they had 
strong prejudices to overcome. Whoever reads the evidence 
of Sir E. Sugden before the Commissioners, or attends to 

' We have given tbe opinion in the text as founded upon reading what Lord 
Truro said in the discussion with Lords Lyndhurst and Brougham Feb. 12., 
and comparing it with the known fa6ts as given in detail bj Sir W. P. Wood 
March 22., and also with his more general statement Felx 16., but we can 
now affirm'upon authority altogether unquestionable, and not from any commu- 
nication whatever with the noble Lord himself, that he had given his assent 
before the discussion in the Lords to the great principle of the Bill — the aboli- 
tion of the Masters* Office, And making the Judge* sitting in Cbambera woik 
out their own decrees ; and that the only points on which be still had to make 
up his mind were matters of detail. The explanation given by Sir W. P. Wood, 
which led us to believe that this would prove to be the fact, entirely relieved 
those Commissioners who heard it. Sir J. Grraham and Mr. Henley, from the 
anxiety which Lord Truro*s imperfect statement had given them. 
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the comments which we made upon it in our last Number, 
must at once perceive that he could never have been a will- 
ing convert to the doctrines of the Report ; and it is gene* 
ndly understood in the Profession that he was at first 
decidedly hostile to the plan which it recommended. Al* 
though he certainly in his evidence had joined in the opinion 
upon which that plan mainly proceeds, — that the Judge 
^ould decide, whenever he can, without a reference, and 
that hitherto far too many references had been made, — yet 
it is clear that he only looked to abridging their number, and 
by no means to making the Judge himself perform, with 
proper assistance, the office of Master as well as Judge. 
But it should seem that, like his predecessor, he came round 
to the opinion of the Commisooners, and joined with his 
colleagues (one of whom, indeed, had been upon the Com* 
mission) in adopting the Report. Having done so, too much 
praise cannot be bestowed upon him for the diligence with 
which he laboured to ^ve it full effect 

It is fit that we should here award him the additional 
praise of perfect fairness towards the preceding Ministry and 
towards the Commissioners. Whatever the partisans of the 
new Government may have said for party, we may add for 
electioneermg purposes. Lord St. Leonards never for a 
moment pretended that the plan was that of the New 
Ministry. On the contrary, he stated the reverse as dis* 
tinctly as possible. ''He wished most carefully to guard 
himself from the imputation that he was taking credit to 
hunself for,, these measures. Though the Government was 
ready to adopt these measures, they could not take credit 
for originating them." (12th March, 1852. Hansard, vol. 
cxxi. p. 946.) This was siud in the statement made of the 
course intended to be taken with the Law Amendment 
measures of the late Government. Other parts of the state- 
ment expressed doubts as to some of the parts of the Chancery 
measures. But these appear to have been removed ; fo he 
afterwards said, **The Bill had been drawn up in strict con- 
formity to the recommendations of the Commissioners." 
(May 10. 1852. Hansard, vol. cxxi. p. 419.) It was sub- 
mitted to the Commissioners, at least to their chief, the 
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Master of the Rolls, and the two Vice-Chancellors who had 
been upon the Commission, and who, with the other Vice- 
Chancellors, went through it and approved after some alter- 
ations. « Having forwarded the Bill" (May 21. 1852) " on 
the recommendation of the Commissioners, he had given up 
the whole of that day to going over it word by word with 
the Equity Judges, — he meant the Master of the Rolls, the 
Lords Justices of Appeal, and the three Vice-Chancellors. 
They had made some alterations in the Bill as originally 
framed ; but he believed they were now unanimous in opinion 
with respect to the Bill as it stood after those alterations.** 
(JBaw^flrrf, vol. cxxi. p. 851.) So Lord Lyndhurst said on 
the same occasion, ^' He had examined the Bill as printed, 
and found that its provisions substantially carried the recom- 
mendations of the Commissioners into effect." {Hansard^ 
ib. p. 852.) 

There still remained, however, some points of difference 
between the Bill and the " Heads^ which the Lord Chan- 
cellor, in opening the measure (12th March. Hansardy vol. 
cxxi. p. 946.), said he had received, it was understood, froni 
the Commissioners through Mr. Barber, and he mentioned 
the most material of them, namely, retaining the Masters, or 
a portion of them, for certain purposes. Such of these dif- 
ferences as had not been removed at the consultation with 
the Commissioners, and others ou the 21st May, were after- 
wards removed by the amendments which the Commons 
made upon the Bill, and to which the Lords, on the Chan- 
cellor's motion, agreed. So that the Act, as it finally passed 
and now stands, is in every particular according to the 
Report of the Commissioners, quite as much so as if they 
had acceded to Lord Truro's proposal and themselves drawn 
the Bill. We have already stated that Mr. Barber, acting 
under Lord Truro's instructions, had, before the change of 
Government, arranged and drawn the heads of the clauses, 
abolishing the Masters' Office, and that the Solicitor General 
(Sir W. P. Wood) had, as representing both his brother 
Commissioners and the Government, gone over the draft 
with him. Indeed, several of the clauses were actually 
drawn ; but independent of that, which is quite immaterial 
if the substance of each clause was given as agreed on be- 
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tween Sir W. P. Wood and the draftsman^ those provisions 
were almost identically in the order and in the form in 
which they now stand in the Masters' Bill as actually passed. 

Hitherto we have only been considering the main bearing 
of the plan, as contained in the Masters' Bill. The late 
Government, according to Sir W. P. Wood's statement, had 
doubts whether the consequential alterations in the procedure 
of the Court should form part of the same Bill, or be reserved 
for another. These alterations are of great importance, and 
it is undeniable that the present Chancellor exercised a sound 
discretion in resolving, (of which he had considerable doubts 
when he first brought forward the subject), that the pro- 
cedure should form the subject of a separate Bill. This had 
in no part been proposed, not even the heads of it, by his pre- 
decessors. Its importance is unquestionable ; as is the great 
industry and skill shown by Lord St. Leonard's in the pre- 
paration of it. The provisions are no doubt suggested by the 
Beport of the Commissioners, but he has greatly improved 
upon some of them and has added others of value. The 
friends of Law Amendment cannot be too grateful for this 
important part of the new measures. 

While we have been endeavouring to adjust the claims of 
the three parties to the credit of the great and most bene- 
ficial improvement in our jurisprudence, the Commissioners, 
the late Government, and their successors, we have not 
referred to the steps by which the Profession, and the imme- 
diate authors of this salutary measure, were prepared for its 
adoption. It is far from our design in dwelling upon these 
particulars to detract in the very least degree from the merits 
of those whom we have named as entitled to the public gra- 
titude for the great improvement now consummated. But it 
is of importance to our legal history, and it is of the utmost 
practical utility, that we should trace the change to its origin, 
because it affords a new and a striking illustration of Lord 
Coke's remark, that good legislative proposals, however little 
soever they may be prized at the time, must not be rejected, 
as they will sooner or later bear good fruit. 

When Lord Lyndhurst returned to oflSce in 1841, having, 
it may be presumed, revolved in his mind during his retire- 
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ment the matters which had often pressed themselves on his 
attention during his former chancellorship, he lost no time in 
directing his attention towards the complaints so often made of 
Chancery proceedings, their expense, their delays, their com- 
plication ; and he requested some of the more eminent practi- 
tioners to form themselves into a kind of Committee for the 
examination of the subject, in order that he might profit by 
the information and opinions which they collected, and also 
by the conclusions at which they might themselves arrive. 
The gentlemen in whom he reposed this confidence, were 
Lord Langdale, Mr. Pemberton Leigh, and Mr., afterwards 
Vice-chancellor Wigram. Lord Langdale appears to have 
taken the chief part in carrying on these inquiries. It i» 
much to be lamented that we have never had access to the 
evidence which they collected, and which is understood to 
have been printed for private circulation. But some inform- 
ation has been afibrded respecting the proceedings in the course 
of the examinations before the Lords' Committee, 1851, on 
the Judges-Masters Bill. Mr. Commissioner Fane, and 
others who had been acquainted with it, were called before 
the Committee, and we find from their statements what had 
taken place. A circular had been sent by Lord Langdale 
to the Masters, to the Commissioners of Bankrupt, to the 
Examiners' OflSce, and to the Registrars' Office. To this 
circular we have the answers of Master Brougham, dated 24th 
Feb. 1842, from which in our 28th Number, a year ago, 
we gave an extract ; and we shall now give the introductory 
paragraph. " After the best consideration which my expe- 
perence* enables me to give to this subject, I find myself 
forced to the conclusion that the delay and expence com- 
plained of under the existing system of our Courts of Equity 
and Masters' Offices is incurable. I do not mean to deny that 
improvements have been made, or that further alterations 
may be suggested, which may amend in some degree the 
evils complained of; but I assert, that all that has been done, 
and, so far as I can foresee, every thing that is likely to be pro- 
posed, may perhaps palliate, but will be no real cure for the 
mischief." He then goes on to show in great detail, that the 
fault does not lie with the officers themselves, but is neces- 

* Of eleven years. 
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sarily inherent in the aystem, and ^^that nothing bnt a total 
change in the whole arrangement of the Courts and offices 
will cure the nuBchief.'' ^' The alteration/' he says^ ''which I 
would propose is so great, that I can hardly hope it should 
meet with fayour, scarcely even with attention ; but the un- 
expected consideration which your Lordship has so kindly 
shown us, by asking our assistance in aid of the objects you 
have in view, induces me to lay before your Lordship and 
the other gentlemen who are associated with you in this 
matter, the substance of a statement which I prepared many 
months ago."^ He then gives in the words cited in our for- 
mer Number, the plan for abolishing the Masters' Offices, 
and making the Judges work out their own decrees, by 
sitting sometimes in Court and sometimes in Chambers, going 
as much into detail and into reasons in support of the pro- 
position as the Keport of the Commissioners lately printed. 
Bnt despairing of so large a measure being adopted, he adds, 
'' If this scheme is too startling for your Lordship, then at 
least allow, when idl parties consent, certain classes of cases" 
(which he specifies in detail) " to be carried in at once before 
the Master without the expence and utterly useless cere- 
mony of preliminary pleadings, decrees, and orders, which 
affi[>rd no protection to the suitor, because in such cases they 
are made of course;'' and he enlarges on the importance of 
this half-measure, provided the effectual remedy cannot be 
hoped for. This, we need not remind our readers, was the 
Judges-Masters' plan, forming the subject of the Bill in the 
House of Lords, upon which the evidence we are now citing 
was taken, and respecting which Master Brougham had pub- 
lished his Letter to Lord Cottenham, in 1850, when that 
Bill was first brought in. 

Whether any of the other Masters concurred in these 
views we are not informed. The other Senior Master 
(Farrer) who was examined gave his opinion against the great 
and effectual remedy, though favourable to the minor one ; 
yice-Chancellor Turner was against both, but he afterwards, 
on fuller consideration, came round to the more effectual 

' Lords* Committee Rq>ort, p. 59. See, too, Master Brougham's Evidence 
before the Commissioners, in their Report, p. 81 . Mr. Lake's is given at p. 1 73. 
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plan, retaining, it is belieyed, his objection to the one of 
inferior efficacy; Lord Cottenham, as might be expected 
from his aversion to all change, and his habitual optimism 
touching all that he had been accustomed to in Chancery, 
was very decidedly against both measures; but Lord Lang- 
dale strongly inclined towards the laiger reform, and waj» 
quite ready to perform his part, should it be adopted, by 
undertaking the duties of a Judge in Chambers. There can 
be no doubt that this plan, if it was laid before Lord Lynd- 
hurst, must have met at once with his entire approvaL The 
readiness with which he adopted it afterwards, the untiring 
energy with which he patronised it both with the Govern- 
ment and in his place in Parliament, clearly show that it 
found a hearty welcome from that sagacious and powerful 
intellect. It was also the result of the inquiry which he had 
directed his Committee to make, and it is deeply to be 
regretted that Lord Langdale, who agreed with the proposal, 
as probably did his colleagues, did not complete the work by 
reporting in its favour. The great improvement of this year 
would in that event have been made ten years before, and 
it is truly painful to reflect how vast a benefit was lost to the 
country, what a mass of vexatious litigation, ruinous expense 
and delay to the suitor, and positive injustice, as well as denial 
of justice, during ten long years might have been prevented. 
But surely this affords a warning to the Law Beformer, 
who perhaps needs it not, and to the authorities of the State, 
who need it much. The proposition was considered in the 
Lords' Committee last year, and several witnesses were 
examined in order to meet the only objection raised to it, 
namely, that it was below the dignity of Vice-Chancellors to 
to act as Judges in Chambers. The scenes were described by 
practitioners, to which the Common Law Judges are exposed, 
and it was clearly shown that those, in point of bustle, crowd, 
attendances of inferior persons, are beyond all comparison 
worse than any thing that can ever be witnessed in the 
Masters' Office, and yet that the Mansfields, the Hardwickes, 
the Kenyons, and the Ellenboroughs, had never deemed it 
unworthy of their station to take their turn of sitting at 
Chambers. The present Master of the Bolls, also examined 
upon the wholie subject of* the proposal, joined in holding 



The Hiiiary of the Law Reform of Last Session. 441 

8uc2h objections exceedingly cheap, and agreed with his pre- 
decessor in declaring his readiness to join in working out the 
plan. The clear opinion in its favour was given in his 
evidence by the chairman of the Committee, an ex-Chan- 
cellor. In short, there seems to have been no hesitation to 
adopt it long before the Commisnoners had made their Re- 
port, indeed before they had discussed the subject, for the 
Lords' Committee took the evidence upon it about the same 
time that the Commissioners examined the same witnesses, 
that is at the b^inning of July, and the subject was then 
under consideration, as yice-Chancellor Turner informed 
the Committee. It may be assumed, then, that no insuper- 
able difficulty existed in any quarter, and that the delay of 
the Beport till January was rather owing to the suggestions 
which were preparing as to the practice of the Court^ But 
suppose we admit that fuller consideration was required by 
these learned persons before they could agree to recommend 
so great a change in the system, it is plain that they took 
little more evidence upon the subject after the month of 
July. Mr. Lake, who entirely agreed with Master Brougham 
(both as to the effectual remedy, and the less complete 
measure in case the better were rejected), was the only wit- 
ness examined on the subject after the long vacation. In- 
deed it is probable that the experience of the professional 
Commissioners themselves superseded the necessity of exa- 
mining other witnesses, and the important evidence appended 
to their Beport refers to other matters. We have therefore 
a right to conclude that this plan was no sooner subjected to 
a deliberate discussion than it was adopted; and we must 
recollect that there had been no change whatever in the cir- 
cumstances, not one single fact existing in 1851 which bad 

' The Commiasionen appear, and most properly, to have considered the 
question whether more judges would be required under the new system. 
Master Brougham had held it to be clear that they would, and so does 
Mr. Lake, though he conceives that the increase in the business would be far less 
than is apprehended. The Commissioners for the present recommend no addition 
to the number of Judges, and in this we entirely agree. The only material 
increase of business which we expect is from the improvements in the procedure 
opening the doors of the Court to suitors now excluded, and than this increase 
nothing can be more beneficial to the community. The Master of the Rolls in 
his evidence (Lords' Committee, p. 1 19.) takes this sound view of the subject. 
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not existed ten yean before, when the propodtion was first 
submitted to Lord Langdale and approyei by him. If it be 
undeniable that hasty legislation, that rash innovation, is 
carefully to be avoided, surely we should also shun the oppo^ 
site extreme, avoid deky in applying remedies to acknow- 
ledged evils, and escape the danger of letting the mischief 
become unbearable, while we hesitate to effect its cure. 

But it may be said these are mere vague generalities, pos* 
sibly truisms. Are they indeed? Have we no practical 
matter, no pressing case of evil, to which they are imme- 
diately applicable? We will not, for a moment, postpone 
the application. All men are agreed that nothing can be 
more grievous than the bandying about suitors from Law to 
Equity, and from Equity to Law — nothing more intolerable 
than the darkness which envelopes the process to ascertain 
the truth, when witnesses are not examined in the presence 
of the parties or their counsel, and of the Judge who is to 
decide upon the weight and bearings of their testimony — 
nothiug more certain than the position established by the 
experience of the County Courts, that a single Judge can, 
in the bulk of disputed cases, well act without a jury. Some 
remedy for these intolerable evils is provided by the new 
Bills, remedy of very great value if no better can be had, 
just as the Judges-Masters Bill would have been a great 
improvement if the Masters Abolition Bill had been hope- 
less, just as the gradual and partial abolition of the Slave 
Trade would have been much better than leaving that ex- 
ecrable enormity untouched, if its immediate and total extir- 
pation had been for ever desired. But the effectual remedy 
is FUSION ; and we take leave to warn these able and learned 
persons* whose labours have justly been the subject of such 
great commendation, that they should now apply themselves 
to this subject, without any apprehension of being deemed 
precipitate should they adopt the plan; but, above all, with 

* On the 3rd of June 1852, on the second reading cf the Common Law 
Procedure Bill, Sir A. Cockburn, made a distinct declaration in favour of 
<* fusion/* and insisted on the necessity of a mixed Commission of Common 
Law and Equity members, for the purpose of inquiring into the propriety of 
amalgamating the two systems, and effecting a general codification of our law. 
Hansard Deb, vol. cxxi. 1420. It b a matter of surprise, that holding this 
opinion, Sir A. Cockburn should have consented to the second reading of this Bill. 
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a fixed determination to set themselves above all professional 
prejudices, and on no account to be biassed by the imwilling^ 
ness which Chancery men, whether on the Bench or at the 
Bar, not unnaturally feel to dealing with the examination of 
parol evidence. Above all, let them reflect how serious an 
imputation it is upon Lord Langdale's Committee in 1842, 
that they delayed dfting the subject-matter brought before 
them, and making such a Beport as if, laid before Lord 
Lyndhurst, would have accelerated, by ten years, the pro- 
gress of the greatest improvement of our Judicial system 
which has been effected in modem times. 
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We must add one or two notices on several subjects con- 
nected with Law Amendment,which will show the present state 
of those questions, and perhaps assist their fiiture settlement. 

PUBLIC PB08ECTJT0BS. 

This important defect in our Criminal Procedure was 
brought again before the House of Lords at the close of the 
last Session, and the Government is bound to give it their 
immediate attention. We shall not now enter into the sub- 
ject further than to bring before our readers the statements 
of the Judges themselves, which lead as directly as possible to 
this important amendment of the Law, by pointing out the 
extent of the evil, always a most crying one, but since the 
passing of the Prisoners Counsel Bill, altogether intolerable. 

The Judge is now expected to perform the office of pro- 
secutor as often as a prisoner is brought before him for trial, 
and there is no counsel for the prosecution. Now hear what 
those learned persons say upon the subject. We cite the 
following passages as they were read by Lord Brougham on 
the last day but one of the Session. They are to be found 
in Mr. Cox's Criminal Cases, and we believe their number 
might be considerably multiplied. 

At the Devon Assizes, 29th July, 1843, Mr. Justice 
Coleridge said, ^' Prosecutors should always instruct Counsel ; 
a Judge ought never to be put to prosecute." (I Cox, 48.) 

At the same Assizes, March, 1844, Mr. Justice Cresswel 
sdd, '^ It is most unseemly for a Judge to be called upon to 
act as prosecutor, instead of holding the scales between the 
uarties." In summing up his Lordship said, '^ There was 
ira{)osed upon me the disagreeable and improper task of pre- 
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8ecuting> owing to which I have been unable to take notes of 
the evidence." (1 Cox, 348.) 

At the Beading Lent Assize, 1847, Mr. Justice Maule 
said, '^ The fiction of the law in criminal cases is, that the 
Judge is counsel for the prisoner ; but here it is sought, not 
only to upset and reverse that doctrine, and to make me 
counsel for the prosecution, but to throw the whole burden 
of the prosecution upon me, and leave me to make out the 
best case I can against the prisoner, by a careful and diligent 
perusal of the depositions. But 1 will not do it. It is 
INDECENT. I will be counscl for the prisoner, and let the 
depositions be handed to some counsel to conduct the prose- 
cution." (2 Cox, C. C. 221.) 

At the Dorset Assizes, July, 1851, Mr. Justice Coleridge 
thus addressed the grand jury, directing his observations to 
the magistrates : — '^ I find that there are a great number of 
cases in which no briefs have been delivered to counsel for 
the prosecution. If that results from the smallness of the 
county allowance, so small that respectable attorneys will not 
undertake the business, it seems to me a very false notion of 
economy, and a thing which I very much wish you would 
reconsider. True economy is, that the course of justice 
should be so provided for, that, in cases where the party is 
guilty, his guilt may be made out. If what I complain of is 
done under the notion that the Judge may be prosecutor and 
counsel for the prisoner^ and JuDGE between both, I protest 
against such a notion. / vnll not act in that capacity. I do 
not know whether persons may find it easy to do all these 
things ; but I find it quite enough to take reasonable care of 
the prisoner, and conduct the case as Judge. There is, too, 
this inconvenience, although I have handed down the de- 
positions, and instructed counsel to take them, that I have 
them not immediately before me to look at." 

We cite this from an able pamphlet by a barrister on the 
Western Circuit, entitled, " Strictures on the Practice of 
Judges who act as Prosecuting Counsel," by a Member of 
the Temple. 

In Ireland we find the same complaint. 

At the Criminal Court, Dublin, 9th August, 1848, Reg. 
V. Parrel and Moon^ Mr. Baron Pennefather said, " I dis- 
tpprove of employing counsel on the moment, as I do not think 
I. prosecution can be properly carried on in that way. In 
this instance, the prosecutor ought to have attended to the 
case ; he might have employed counsel. If parties do employ 
counsel to prosecute, it is in the power of the Court to order 
them the expenses of the prosecution, and when it has been 
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carried on, I have never omitted to do it. Keally, the not 
having counsel to prosecute, does impose, or appear to imposey 
on the Judge a duty which he ought not to have the appearance 
of discharging.^ (3 Cox, C. C. 140.) 

What the learned Baron says is highly important, " does 
impose, or appears to impose on the Judge a duty he ought 
not to have the appearance of discharging," for even if no- 
thing were actually done which was inconsistent with his duty, 
or left undone which he ought to perform, can anything be 
more manifest than the necessity of preventing Judges from 
standing before the world as if they either viokted or 
neglected their highest duties? 

Now all these authorities, we regard them as such, point 
clearly to the appointment of a Public Prosecutor ; and if 
any further comment were wanted, we can furnish it in a 
single sentence. How can the Judge undertake to cross- 
examine the prisoner's witnesses, to answer his counsePs 
objections, to take away the effect of his address to the Jury? 
For all, or very nearly all this, he is utterly powerless ; and 
yet this is what we expect of him in order to prevent injus- 
tice from being done by the escape of the guilty. Surely 
the subject needs only be stated to obtain the consent of all 
men, that this grievance shall cease. 

The Pamphlet to which we have referred contains many 
valuable observations upon the abuses in the Local Judica- 
tures, next to the County Courts the most important, those 
of the Magistrates. We recommend them to the serious 
attention of all Law Reformers. This is a subject that 
MUST now be attended to. 

€OUNTY COURTS — QUARTER SESSIONS — JURISDICTION 
OP MAGISTRATES. 

It was stated in our last Number that the Equity Clauses 
had been withdrawn from Lord Brougham's County Courts 
Bill, with his consent, in case they might clash with the 
great Chancery Bill then in progress, but that they would 
afterwards be made the subject of a separate measure. The 
Chancery Bill having only passed at the very end of the 
Session, this has not been possible; but a course is, we 
trust, about to be taken which will enable the fullest con- 
sideration to be had of whatever relates to these important 
judicatures. On the 29th June, Lord Brougham urged the 
appointment of a Commission to inquire into the whole 
subject of Local Courts ; but he particularly dwelt on that 
of the County Courts, of which, though our experience only 
extended over five or six years, yet, as there were sixty of 



446 Postscript 

these Courts^ it is evident that almost any error which may 
have crept into the provisions of the Acts, and every oversight 
which has been committed in dealing with the subject, must 
now be well known ; consequently the examination of the 
Judges, Officers, and Practitioners will be sure to produce 
the most valuable suggestions, the result of actual experience. 
But he especially dwelt upon the subject of the fees, which 
we have so often discussed, and protested against the ex- 
pense of these judicatures being thrown upon the suitors, 
who now pay 163,000/. a year for the salaries, besides a 
large sum levied for the hiring and building of Court Houses. 
Lord Derby said that the subject was worthy of engaging 
the attention of any and every Government, and that all 
parties ought to co-operate in any useful and necessary 
reforms of the Law ; that his noble and learned friend knew 
the peculiar circumstances in which the present Ministry 
had entered upon office ; but he could assure him that the 
subject should not be lost sight of. 

On the next day. Lord Brougham read a paper setting 
forth the heads of the Commission as he conceived it ought to 
be framed, and said that he conceived it should extend to aU 
Courts of local jurisdiction, and among others, to the Court 
of Quarter Sessions ; observing, that there was great room for 
improvement of that judicature, as there were some grounds 
for complaint respecting it, that the original County Courts 
Bills of 1830 and 1833, had contained provisions making the 
Judges qualified by virtue of their office to act as justices 
within the bounds of their circuits; which provisions had 
been contained in the Act of 1846 ; that the object of this 
was to enable these Judges to be chosen as chairmen of 
Sessions, in like manner as the assistant barristers are in be- 
laud, in almost every county ; but that in England no such 
choice had ever been made, a thing deeply to be regretted.^ 
Though Lord Salisbury, himself a Chairman of Sessions, 
described this as the destruction of the Sessions, we really can- 
not comprehend why it will be so considered ; and we will 
venture to affirm that this subject cannot be examined as it 
deserves without all men coming to the conclusion, that as 
there are not a few things requiring reform in the whole sys- 
tem of justice of peace jurisdiction, so one of the most safe 

' An able and judicious pamphlet on the Flrovincial Magistracy and their 
jurisdiction was published about a year ago by an eminent counsel, supposed to 
be Mr. R. G. Temple. We strongly recommend it to the attention of the reader, 
and only have to regret that the learned author, who evidently writes with a prac^ 
tical knowledge of the evils he complains of, has not entered more into detail in 
describing them. Examples might be given from every part of the country. 
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and efibctual improyements would be the magistrates choos- 
ing for their chairmen. County Court Judges.^ 

The County Courts Bill to which we have adverted, has 
besides improyements of lesser importance, though very yalu- 
able in themselves, two which cannot be too highly approved 
of. The salaries of the Judges are fixed at 1200/. as a mini- 
mum, with the power of extending them to 1500/. while 
they are forbidden to practise at the Bar; and the prohi- 
bition of barristers receiving briefs directly from clients is 
repealed, which had imfortunately been introduced into the 
Act of 1846, thus placing the Coimty Courts upon the same 
footing in this respect with all others, and leaving it to the 
usage of the profession, the etiquette of the Bar, whether in 
these, as in all others, counsel shall appear in Court unin- 
structed by an attorney. This repeal had formed part of the 
Bill as originally introduced, but the Lords, after much dis- 
cussion, had acceded to the remonstrances of the late Chan- 
cellor, aud struck it out. The Commons restored it, and the 
Lords acceded to the amendment. 

CRIMINAL LAW DIGEST. 

Lord Derby in answer to Lord Brougham's often renewed 
question, whether the pledge was ever to be redeemed, which 
had been given two years ago to proceed with and finish the 
Digest so nearly ready, and which had cost so much money, 
as yet thrown away, said, that he would promise his noble 
and learned friend that the subject should receive the fullest 
consideration. We will venture to affirm that nothing ever 
was half so absurd as the course taken on this important subject. 
The inestimable benefit of a complete Digest of the Criminal 
Law has been for the last two years within reach of the com- 
munity. Between thirty and forty thousand pounds have 
been expended upon it, and learned Commissioners have 
laboured for years in preparing it ; yet we are still without 
it, while a few months more of labour, and two or three 
thousand poimds of money (which indeed was offered and 
refosed) would suffice to perfect this great work. 

THE NEW PARLIAMENT. 

Of course, with the result of the General Election we can 
have nothing to do, except as it may affect the interest of the 
Law and its amendment. Therefore we leave to political 

* We haye inquired as to the expense which each would incur in order to 
act, and it appears that, supposing he has jurisdiction in five counties, he could 
not qualify under a cost of SOL, the expense of taking out a dedimus. We be- 
lieve that, in point of fact, none of these learned persons attend the sessions as 
magistrates. 
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and party men the questions which at present occupy them 
— whether the Government has gained or not, and if it 
has, how much ? On this we have our own opinion, but it 
is wholly immaterial, unless in so far as it most clearly is 
against the possibility of there being found on the meeting of 
Parliament a very decided majority, what is called a working 
majority, for either the Government ortheir adversaries. The 
consequence of this undeniable fact is, that whatever party 
may be in Office, it can only hope to carry such measures as 
must meet with a general concurrence. Now, among these. 
Law Reform certainly occupies the first place, both because 
all men are friendly to it, while not even what is called a 
Tory Goverament could venture to oppose it ; and the 
kind of Government now alone possible to be formed, could 
not stand a day were it to place itself in resistance to the 
current now so strongly setting in. The friends of the 
cause ought therefore to be of good heart, and to prepare 
such safe, and well-considered, but effectual measures as may 
be brought forward on the meeting of Parliament.^ 

Altogether indeed, looking as well to the past as to the 
future, the progress of Law Reform is highly satisfactory. 
If the writer of the New Pilgrim^s Progress had given us a 
chapter in this Number, he would have recorded the arrival 
of the pilgrims on the Delectable mountains, and their recep- 
tion by the good Shepherds. *' The Shepherds, I say, whose 
names were Knowledge, Experience, Watchful, and Sincere, 
took them by the hand and led them to their tents, and made 
them to partake of that which was ready at present." " By 
this time the pilgrims had a desire to go forward, and the 
shepherds a desire they should, so they walked together to- 
wards the end of the mountain. Then said the pilgrims one 
to another, '^ Let us show the pilgrims the gates of the Celes- 
tial City, if they have skill to look through our perspective 
glass." The pilgrims then lovingly accepted the motion, so 
they led them to the top of the high hill called Clear, and 
gave their glass to look." We also, now begin to see some- 
thing like the gate ^^ and also some of the glory of the place." 
We shall still have some troubles however, and need the help 
and good services of all friends to the cause, to whom we now 

wish A HAPPY LONG VACATION. 
July. 28. 1852. 

> We are very reluctantly compelled to postpone to our next Number the 
biographical notice of our most able and learned colleague, the late Mr. 
Reddle. A slight memoir of such a person would be unsatisfactory to us, not 
only because of his intaluable services as our fellow labourer, but also because 
it is most useful to the professional man, above all to the student, and to the 
friend of Law Amendment, to dwell upon such a life as that of Mr. Reddie. 
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